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UNITED STATES DISTRICT COURT FOR 
FOR THE DISTRICT OF COLUUBIA 


Civil Division 


IVAN MARAS 
2507 Wisconsin Avenue, N.W. 
Washington, D. C., 
Plaintiff 
vs. Civil Action No. 2948-65 
EDITH Z. GEHRING 
4115 Davis Place, N. W., Apt. 305 Filed 


Washington, D. C., Nov. 24, 1965 
> Harry M. Hull, dlerk 


Defendant 
COMPLAINT 


(Negligence ~ Damages) 


1. ‘The amount in controversy is in excess of $10,000.00, 
exclusive of interest and costs. 

2. On or about the 7th day of October 1965, the defendant was 
driving an automobile at the intersection of Wisconsin Avenue and 
Calvert Street, N. W., in the District of Columbia in a negligent 


and careless manner and in violation of the laws and ordinances of 


the District of Columbia; and did strike the plaintiff, a pedestrian, 


at said intersection with great force. 
3. As a direct or proximate result of said acts of the defend- 
ant, the plaintiff suffered severe, permanent, and painful injuries 


to his hips, arms, legs, head, neck, ears, eyes, and other parts of 


‘4 
his body, and has expended and will continue to expend for an 
indefinite time sums of money for medical, hospital and related 
items, and has suffered and will continue to suffer loss of earn- 
ings for an indefinite time; and has sustained severe mental 
anguish and shock as the result of said injuries. 

WHEREFORE, ‘the plaintiff demands judgment against the defend- 


ant in the amount of $100,000.00, plus interest and costs. 


Ira M. Lowe 


Stylianos J. Gratsias 


Attorneys for Plaintiff 
2700 Que Street, N. We 
Washington, D. C. 2007 
HUdson 3-6777 


Jury Demand 


Plaintiff demands trial by jury on all issues herein. 


Ina M. Lowe 


UNITZD STATES DISTRICT Couzt TEE DISTRICT OF COLUMBIA 
IVA? HARAS 
Plaintiff 
vs 
EDITH Z. GEERING Oivil Action No. 2948.65 
4115 Devis Place, NAW. 
») ) 
Washington, D.C. 
: Filed 
Defendant Dec. 30, 1965 
Harry M. Hull, Clerk 
ANSWER 
The defendant admits the happening of an accident at th 
time and place alleged, denies all allegations of' negligence 


and avers the sole and/or contrioutory neglizence. of the 


plaintiff. 


The defendant is without inforriation as to the alleged 


= 


injury. and damages : tiff and demands strict proof therecf. 


COLLINS, ANDERSON, AHERN, QUINN 4 


Vv. 
as 


> 


Francis K.: Quinn 
Attorney for Defendant 
1750 Penn. jAve., l.W. 

Washington, D.C. 


CERTIFICATES OF SERVICE 


A copy of the foregoing Answer was mailed this _29th day 
of December, 1965 to Ira M. Lowe, Attorney for Plaintiff, 2700 


Que St., N. W., Washington, D. C. 


Quinn 


‘ 
his body, and has expended and will continue to expend for an 
indefinite tine sums of money for medical, hospital and related 
items, and has suffered and will continue to suffer loss of earn- 
ings for an indefinite time; and has sustained severe mental 
anguish and shock as the result of said injuries. 

WHEREFORE, the plaintiff demands judgment against the defend- 


ant in the amount of $100,000.00, plus interest and costs. 


Ira XM. Lowe 


Stylianos J. Gratsias 


Attorneys for Plaintiff 
2700 Que Street, N. We 
Washington, D. C. 2007 
HUdson 3-6777 


Jury Demand 


Plaintiff demands trial by jury on all issues herein. 


STRICT COURT FOR TEE DISTRICT OF COLUMBIA 


Nee 


IVA? HARAS 
Plaintiff 


vs 
NG Divil Action No. 2948-65 


EDITH Z. GEERING 
4115 Davis Place, H.W. 
Washington, D.C. 

: Filed 
Defendant Dec. 30, 1965 
Harry M. Hull, Clerk 


The defendant admits the happening of an accident at the 
time and place alleged, denies all allegations of negligence 
and avers the sole and/or contributory negligence: of the 
plaintiff. 

The defendant is without inforriation as to the alleged 


injury. and damages of plaintiff and denands strict proof th 


COLLINS, ANDERSON, 


BY: 
Francis X.' Quinn 
Attorney for DeZendant 
1750 Penn. iAve., iW. 
Washington, D.C. 


CERTIFICATE OF SERVICE 


A cooy of the foregoing Answer was mailed this 29th da; 
Ps i=) S 1 


of December, 1965 to Ira M. Lowe, Attorney for Plaintiff, 2700 


Que St., N. W., Washington, D.C. 


Francis X. Quinn 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
FILED 
March 10, 1967 
Robert M. Stearns, Clerk 


Plaintiff 
Civil Action No. 2918-65 
EDITH Z. GEHRING 
Defendant 
RECOMMENDATION OF PRETRIAL EXAMINER 


Upon consideration of defendant's motion to compel plaintiff 
to fully answer interrogatories propounded and to extend the time 
of placing this case on the Ready Calendar, the memoranda of the 
parties, including the further answers of the plaintiff filed Feb- 


ruary 27, 1967. 


and oral argument thereon, 


it is this 10th day of March >» 19.67. 


RECOMENDED that said motion be allowed as to interroga- 
tories 7, 8, and l2a and b; and it is further 
RECOMMENDED that the plaintiff may have until March 24, 1967 


within which to file a responsive answer to said interrogatories; 


that the motion is otherwise denied; ana, because of the possi- 
bility of the necessity for further discovery on the part of the 
Gefendant following answers to said interrogatories, it is 


further 


RECOMMENDED that the previous recommendation of the Assistant 
Pretrial Examiner that the case be placed on the Ready Calendar as 
of Harch 20, 1967, be amended so as to extend the time to and 


place on the Ready Calendar on April 20, 1967. 


John J. Fine 
PRETRIAL SXAMINER 


Under Local Civil Rule 9 (i) (1) the above Recommendation 


becomes the order of the Court unless objections thereto 


are filed within five days in conformity with Rule 9 (i) (2). 


J. F. 
Initials 


COPIES TO COUNSEL (in person) _3~10-S7 
Date 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
ee a PEO TRICT OF COLUMBIA 


IVAN MARAS 
Plaintiff : ! 
VS. Givil Action No. 2948-65 
EDITH Z. GEHRING Filed 


Defendant : Apr. 26, 1967 
Robert M. Stearns, Clerk 


MOTION TO_ADVANCE CASE FOR TRIAL 
a FOR TRIAL 


Comes now, the plaintiff, through his attorney, and requests that 


the trial of this case be advanced for the reasons that: 

1. The injury took place on the 7th day of October, 1965. 

2. The plaintiff has been unable to work since October 7, 1965 
until the present time except for occasional attempts to work. 

3- That plaintiff is not a citizen of the United States and has 
no relatives here, and no means of Support nor any persons who are 
able to help him. 
4. Injuries were to his head and have affected his hearing and his 
ability to look after his own interests. 

5. It is plaintiffts intention to leave the country and return 
to his native Yugoslavia at the earliest possible time. 

THEREFORE, for the purpose of cooperating with the Court with regard 
to the time element plaintiff is agreeable to withdraw his Jury demand 
and have a trial before the Court without a jury if this motion is granted. 

7. And for such other reasons as may be determined at the hearing of 
this motion. : 

ira M. Lowe 
Filed | Granted Attorney for Defendant 


May 9, 1967 May 9, 1967 2700 Que St., N.ii.,Wash.DC 
Robert M. Stearns, Clerk JUDGE CURRAN : 


UNITED STATES DISTRICT couRT FOR THE DISTRICT oF COLUMBIA 
Filed 
2 May 17, 1967 
IVAN MARAS Robert -, Stearns, Clk. 
Plaintiff : Calendar No. 
vs. Civil Action No. 2948-65 
EDITH Z. GEHRING May 17, 1967 


Defendant 


PRETRIAL PROCEEDINGS 

STATEMENT OF NATURE OF CaS3: Action for damages for personal 
injuries due to negligence. 

THE PARTIES AGRES TO THE FOLLOWING STATEMENT OF FACTS AND 
STIPULATE THERETO: 

On October 7, 1965, at about 8:00 P.M., the P was walking on 
Calvert St., N.Wey Washington, D. C. and was crossing Wisconsin Ave. 
from west to east asa pedestrian when he was involved in a collision 


with a motor vehicle Owned and operated by D Edith z, Gehring which 


was traveling east on Calvert St. intending to make a left turn to 


travel north on Wisconsin, 
At the time of collision it nas dark, raining, roads wet. 
Traffic at the intersection was governed by operating traffic lights. 


The speed in the area was 25 miles per hour. 


SS 


THE PLAINTIFF CLAIMS that he was walking in a marked crosswalk with 
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@ green light in his favor when he was struck and he asserts that the 


accident, his injuries and damages were caused by negligence of and 


violation of D. C. Traffic Regulations by D. His specific allegations 


as to D's negligence, violations of traffic regulations, claimed injur- 
ies, special damages and names and address of witnesses he may use at 
the trial are set out in the statement which is attached hereto, made a 


part hereof, incorporated herein by reference marked "4A", 


The Defendant denies all allegations of negligence and violations 
“of traffic regulations and avers the sole and/or contributory negligence 
of and violations of traffic regulations by the plaintiff as follows: 
Failure to take necessary precautions and make necessary 
observations while crossing a roadway. 
Failure to devote his full attention to traffic conditions while 


crossing the roadway. 


STIPULATIONS 


The parties agree to file with the Clerk of the Court and to 
mutually exchange, on or before Way 31, 1967, a list of the names and 
addresses of any witnesses known to thea, other than those listed herein, 
including medical and expert witnesses, who have knowledge of any aspect 
of this case, indicating those who may be used at the trial. Serre 


witnesses are not to be included. 


Witnesses known to Ds 
David M. Resnick, Ph. D., Washington Hospital Center 
Max Fischer, M. D., 915 19th St., N. We, Washington, D.C. 
The following may be admitted in eridence without formal proof, 
Subject to all legal objections: The D. C. Traffic Regulations 
listed herein and those of which counsel advises clerk of Court and 
opposing counsel in writing on or before May 31, 1967; x-ray plates, 
hospital records; HEW Mortality Tables, hospital bills, initialed by 
Examiner; x-ray bill, initialed by Examiner, photographs initialed by 
Examiner. : 
Counsel for D may take the depositions of Drs. Balla, Blumenthal, 


Nedelcovych, provided no delay in the trial of the case results therefrom. 


The parties agree to the mutual exchange of all medical reports 


of examining or treating physicians, now in hand, on or before May 31, 


1967, and a similar exchange of all other such reports within 48 hours 


of the alert of this case for trial. 
Counsel for P agrces to make the P available for the purpose of 
physical examinations by physicians of D's choice before, but not to 


interfere with, trial. 


Counsel for P has numberous bills, a photograph and a copy of a 
letter, all initialed by Examiner marked "Pp", which he requests be 
admitted in evidence but D counsel will make no agreement with relation 


thereto. 


The Examiner has requested counsel to appear at trial with the 
maximum amount of authority to settle this case which will be allowed 


them by their principals. 


John J. Fine 


Pretrial Examiner 


Ira if. Lowe 
Attorney for P 


Francis X. Quinn, Esq. 
Attorney for D 


NEGLIGENCE: 


Failure to yield right of way to pedestrian 
(Sec. 11, 51, 52, 54) 


Colliding with pedestrian (Sec. 54) 


Exceeding reasonable speed under circumstances 
(Sec. 22a) : 


Failure to slow for intersection in rain (Sec. 22c) 


Failure to give full time and attention to 
driving (Sec. 99a) 


Failue to control vehicle so as to avoid 
colliding (Sec. 22a) 


PERSONAL INJURIES: 
Hearing loss, right and left ear. 


Whiplash type injury of the neck—cervical 


Cervical scoliosis 

Lacerations to right parietal scalp 
Anxiety necussis 

Functional overlay 

Contusion of the right lower leg 
Contusion of the right hip 

Contusion of the right shoulder girdle 
Contusion of the right elbow with abrasion 


Contusion of head, headaches, dizziness, nausea and blurring 
vision. 


Siatic neuritis - sensory impairment and tenderness of nerve 
to palpation 


Pain and suffering 
Permanent (plaintiff was 39 years old at time of accident) 

Hearing loss, right and left ear. 
Head injuries, headaches 
Brain damage 
Cervical scoliosis 
Functional overlay 
Anxiety neurosis 


Pain and suffering . 


Total Disability: October 7, 1965 to November 23, 1965, and 


January 2, 1966 to the present time, except for approx- 
imately one month during the summer’ 1966. 
Partial Disability: End of November 1965: to January 2, 1966 and 


approximately one month during the summer of 1966. 


SPECIAL DAMAGES: 
; ; Sibley Hospital 39.00 
Washington Hospital Center 75.00 
X-Rays and EEG 
(Drs. Groover, Christie & Merritt) 90.00 
Dr. Lester Blumenthal .- 288.00 
Andrew E. Fischer 215.00 
Eugene G. Lipow 150.00 
Hugo Rizzoli 35.00 
Sava Nedelcovych 22.00 
Louis B. Baila 101.00 
Ben S. Fine 9500 
Louisa Wells Kramer 18.00 
Medicines 33.25 
Transportation 143.00 
Total Medical expenses to date $ 1,304.25 


LOSS Or wARNINGS October 1965 375.00 
November 1965 375.00 
January 1966 500.00 
Feb. 6 to May 1967 8,600.00 
(15 months @ $600. per mo. 
minus $400. earned during 
summer 1964) 


Total loss of earnings to date $ 9,850.00 


Total special damages to date: 11,154.25 


Also future medical expenses, 
estimated 5,000.00 


Future loss of earnings 24,000.00 


WITNESSES : 
The names and address of the witnesses whom the plaintiff 
will use at the trial are as follows: 


ivan Maras, 2507 Wisconsin Ave., N. W., Washington, D.C. 
Occurrence, damages and injuries 


R. J. Strange, Metropolitan Police Department, D. C. 
Occurrence 


P. D. Oliver, Metropolitan Police Department, D. C. 
Occurrence 
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Lester S. Blumenthal, 5315 Connecticut Ave., N. W., D.C. 
Personal injuries 


Andrew E. Fischer, 2121 P Street, N. Wi., Washington, D.c. 
Personal injuries 


Louis B. Balla, 917 20th St., N. W., Washington, D.C. 
Personal injuries 


Eugene G. Lipow, 1150 Connecticut Ave., N.i., Washington, D.C. 
Personal injuries 


Hugo Rizzoli, 1150 Connecticut Ave., N.iW., Washington, D.C. 
Personal injuries 


Max Fischer, 915 19th Street, N.W., Washington, D. C. 
Personal injuries 


Sava M. Nedelcovych, 5622 Columbia Pike, Bailey Cross Roads, 
Falls Church, Virginia - Personal injuries 


Ben S. Fine, 1712 nye St., N. W., Washington, D. C. 
Personal injuries 


Louisa Wells Kramer, 1779 Massachusetts Ave., N. W., 
Washington, D. C., Personal injuries 


Expert as to extent of trauma and force of impact 


from depressions in the hood of defendant's Volksvagon 


Representative of Maison Marcel 
Also witnesses as to records of Sibley Hospital and 


Washington Hospital Center. 
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UNITED STATES DISTRICT COURT FOR THE DISTHICT OF COLUMBIA 


Filed 
June 22, 1967 
IVAN MARAS i Robert M. Stearns, Clerk 


Plaintiff 
Civil No. 2048-65 


EDITH Z. GEARING 


Defendant 


VERDICT AND JUDGLENT 


This cause having come on for hearing on the 19th day of _June,1967, 


before the Court and a jury of good and lawful persons of this district, to wit: 


irs. Kathryn R. Murphy Ellison V. Peppers 

lirs. Helen KE. Rawls Norval B. Carroll 

Mrs. Nellie R. Rothenberg Lins. Evelyn I. Burge 
Charlie D. Richardson George E. ifilhouse 

Mrs. Lynn J. Rogers Edward L. hinor 

Urs. Ruth A. Peyton Miss S. Victoria Krusiewski 


who, after having been duly sworn to well and truly try the issues between 
IVAN MARAS >» Plaintiff, 
and EDITH Z. G=HRING » defendant, 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this _22nd_ day of _gune > 19.67 __, that they find the 
issues aforesaid in favor of the plaintiff and that the money payable to 


him by the defendant by reason of the premises is the sum of: 
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Ten Thousand Dollars ($10,000.00), together with 


costs. 


Robert M. Stearns, Clerk 


by 


Sophie Lyman 
Deputy Cler 


Judge _Richmond B. Keech 
Presiding 


NOTE FROM THE JURY 


The jury would like to have all of the records on 


the case. 


Ellison V. Peppers, 
Filed 


June 22, 1967 Foreman 
Robert M. Stearns, Clerk 


C.A. 2450-60 


NOTE FROM THE JURY 


May we have amount of all medical expenses and transpor— 


tation expenses pertaining to accident of Mr. Maras. 


Ellison V, Peppers, 


$1,260.00 
Foreman | 


Filed 
June 22, 1967 
Robert M. Stearns, Clerk 


C.A. 2948-65 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
IVAN MARAS 


Plaintiff . 
ve Civil Action No. 2948-65 


EDITH GEHRING Filed 
Defendant : duly 25, 1967 
Robert M. Stearns, Clerk 
PETITION TO DEPOSIT MONEY IN COURT 
The defendant, by counsel, moves this court for leave to deposit 
the amount of the judgment rendered in this matter ($10,000.00) in 
this Court for the following reasons: 
The judgment in favor of the plaintiff was entered on June 22, 1967. 
On that date counsel for defendant forwarded to plaintiff's counsel 


a draft in payment of the judgment. 


Since delivery of the draft, counsel for the defendant has been 


advised that plaintiff has not accepted or endorsed the draft, nor has 


any praecipe of satisfaction been forwarded. 
It is submitted that to properly protect the rights of the defendant 
deposit of the judgment should be allowed. 
COLLINS, ANDERSON, AHERN, QUINN & 
WYLAND 
- Bys 
FRANCIS X. QUINN 
Attorney for Defendant 
1750 Penn. Ave.,N.W., Wash. DC 
CERTIFICATE OF SERVICE 
A copy of the foregoing Petition to Deposit Money in Court was 
mailed this 25th day of July, 1967 to Ira HM. Lowe, Esquire, 
Attorney for the Plaintiff, 2700 Que Street, N. W., Washington, DC 
POINTS AND AUTHORITIES 


Rule 67, F. R. C. P. 


FRANCIS X. QUINN 


ASE 


UNITED STATES DISTRICT COURT FOR THE DISTRICT GF COLUMBIA 


PILED 
Aug. 10, 1967 
Robert M, Stearns, Clerk 
Plaintiff 
_ Civil Action No. 2948-65 


EDITH GEERING 
Defendant 


Upon consideration of the petition of defendant to deposit 
the amount of the judgment rendered in this matter in this Court 
and there being no opposition filed thereto it is by this Court this 

10th day of _ August » 1967. | 

Ordered that the defendant or her agents be and hereby are 


allowed to deposit the sum of $10,000.00 with the Clerk of this Court 


in satisfaction of the judgment rendered against the defendant. 


Josenh C. 
JUDGE, UNITED STATES DISTRICT COURT 


CERTIFICATE OF SERVICE 


A copy of the foregoing Order was mailed this 10 day 
of August, 1967 to Ira M. Lowe, Esquire, attorney for the plaintiff, 


2700 Que Street, N. Ws, Washington, D.C. 


COLLINS, ANDERSON, AHERN, QUINN & WYLAND 


BY: 


FRANCIS X. QUINN 

Attorney for Defendant 
Suite 1118 | 

1750 Pennsylvania Ave., N.W. 
Washington, D. C. 
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INITSD STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


IVAN MARAS 
Plaintiff 
Civil Action No. 398-65 
Filed 
Defendant Sept. 21, 1967 
Robert M. Stearns, Cle 
MOTION TC WITHDPA’ FUNDS FROM THE REGISTRY OF THE COURT 
Cones now Ira M. Lowe, the attorney for the plaintiff, and 
tates to this Honorable Court that the plaintiff herein received a 
verdict and judynent in the amount of $10,000.00 in this case but that 
the said plaintiff has refused to accept same and defendant has depos- 
ited said $10,000.CC in the Registry of the Court. 
tstanding indebtednesses that should be paid 


from said amount as 


1. Attorney's fee in the amount of 53,333.00 as per attached 
agreement. 


2. Doctor bills and fees for testimony in the amount of $2,123.00 
as per attached invoices. 


Said indebtednesses amount to $5,456.00 
WHEREFORE, the attorney for the plaintiff, Ira M. Lowe, prays the 


Court to grant this Motion to Withdraw Funds from the Registry of the 


Court’ in the amount of $5,456.00 for the purpose of making the agove 


paynents.e 
Ira M. Lowe 
Attorney for the Plaintitf 
2700 Que St. UV. 
Washington, D. C. 20007 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the above Motion to Vithdraw 
Funds from the Registry of the Court was nailed, postage prepaid, this 
day of September 1967, to Francis X. Quinn, Esq., Attorney 

for the Defendant, 1750 Pennsylvania Ave., N.W., Washington, D. C. 


Lee ee EE EEE 


Ira M. Lowe 


UNITED STATES DISTRICT COURT FON THE DISTRICT CF COLUMBIA 


IVAN MARAS, 
Plaintiff, 


ve Civil Action No. 2948-65 
EDITH GEERING, 


FILED 
SEP 29 1967 
ROBERT MM. STEARNS, CLERK 


Defendant, 


Upon consideration eee Bee BS ss GP Ne oie ZF a 
. zon The Registry Of The Court, and 3 appearing that ae 
Motion should be granted, it is hereby, 
ORDERED, that funds be withdrawn from the Renters 
of the Court for the purpose of making the aes pay- 
ments. 


1. Attorney's fee in the amount of $3,333. 00. 


2. Doctor Bills and fees for oe in the 
amount of cok 253007 ne SHY fh footer me 


Be bat 4 


aN 


‘INGTON, O.CaeO0d07 
4UDS8ON 3-6777 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


IVAN _MARAS 
Plaintiff 


EDITH 2. GEHRING 
Defendant 


Motion to vacate and set aside judgment of June 22, 1967 


The plaintiff moves the court to vacate and set aside judgment entered 


June 22, 1967 for the following reasons: 


i. My suffering is worse from cervical (neck) spine as you can see from 


the report of the neurosurgeon, Dr. Arthur Morris. Dr. Morris said 
that 13 years after the accident damage will show up on x-rays and 
no sooner. Now, recent x-rays show that cervical spine muscles are 
not normal (damaged). 

Dr. Lipow (orthopedic) treated cervical spine in 1966 and he 
gave injection which left a swollen mass and I feel worse since. I 
believe he damaged muscles and nerves. I can't stand any pressure 
on neck spine, right eye and right side of head. For example: work= 
ing (holding head forward and backward), reading, thinking, also 
sleeping (unable to hold head in different positions) because of 
pain in cervical spine area. 
Suffering worse from right eye. After accident right eye had double 
vision and had surgery in May, 1967. Cannot use right eye for normal 


working, watching and reading. Quick blurring of eye and pressure 
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from neck spine, eyes sore with headaches. I believe that the 
right eye has nerve or other damage. Work very limited and 


affects income. 


Often have very bad headaches in back and top of head and around 


right side of head (in area of stitches). Maybe there is some 
brain damage because I feel much worse now since I did before the 
accident. 

After court hearing I had treatment in Georgetown University Hospi- 
tal Clinic. Al) treatments show worse feeling, did not help. Fi- 
nally, Dr. Arthur Morris' x-rays showed muscles of cervical spine 
are not normal (damaged). I believe there is much more damage with 
nerves, and etc. Now I have an appointment at a clinic to find 
correct diagnosis and treatment on Oct. 22, 1968. 

The last trial was not fair. My lawyer aid not cooperate with 
me honestly and he did not bring to court the last doctor (neurosur- 
geon). Also, some of the doctors were not fair. : 

Enclosed is a copy of the report from a doctor and a copy of 


my clinic appointment. 


I hereby certify that a copy of the agove motion was given 
to Francis X. Quinn, Attorney for Defendant, 1750 Pennsylvania Ave. > 


N.W., Washington, D. Cc. on July 9, 1968. 


IVAN WARAS 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


IVAN MARAS 


EDITH GEHRING 


Plaintiff 
Vv. 


CIVIL NO. _ 2948-65 


Defendant 


AMENDALENT TO MOTION TO VACATE AND SET ASIDE JUDGUENT 


The plaintiff requests the following amendments in reply to 


- defendant's motion of opposition. 


1. 


My attorney bluffed me at court; he did not want to do anything 
for me further. As I don't know laws and language and would 
not find another lawyer (was also refused by Lawyer Referral 
Service), therefore I am late. The day I learned of Rule No. 
60 (Federal Rules of Civil Procedure 1966), I filed the — 
day, "Motion to Vacate and Set Aside Judgment." 


Mr, Lowe did what he liked, he lied to me'that I can do nothing, 


even if I lose both eyes. It is a shame how he treated me. 


There is Rule No. 60, good for one year after court, but I did 
not learn about it until that day I put the application of 
"Motion to Vacate and Set Aside judgment." 
Nr. Lowe took money without my permission, so he lied and 
bluffed to me. I did not know what to do. 

A person without legal knowledge and language should be 


informed correctly. Miss Gbhring, defendant, after court called 
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me and said that there was a misunderstnading. She made 


arrangement to seehe and then she cancelled. It is clear to 


the defendant's lawyer the court was not fair and from x-ray 
reports, I am still suffering. Honest doctors will find much 
more damage and give report. It will be much better now to 
have fair settlement or arrangements for a new trial, than I 
won't have to Appeal or take other action by myself. I am 
still suffering, I cannot give up. 

For above and other reasons, motion of amendaent should 


not be denied. 


Se 
IVAN MARAS 

P. 0. Box:19354 
Washington, D. C., 20036 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the sbove motion 
Was mailed to Francis X. Quinn, Attorney for Defendant, 


1750 Pennsylvania Ave., N.W., Washington, D. C. 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


IVAN ARAS 
Plaintiff 
vs. Civil No. _2948-65 
EDITH Z. GEHRING 


Defendant 


Motion to Amend the Motion of Appeal 
Filed_on August 8, 1968 


Comes now plaintiff Ivan Maras and moves smeet to the 
United States Court of Appeals for the District of Columbia Order 
of November 25, 1968, No. 22,275 this honorable court to amend 
the notice of appeal heretofore filed in this cause on August &, 1968 
so that said notice read as follows: 
"Notice is hereby given that plaintiff herein, appeals to the 
United States Court of Appeals for the District of Columbia from 
the order entered on July 16, 1968 denying motion to vacate and 
set aside judgment of June 22, 1967. 


Plaintiff 
IVAN MARAS 
I hereby certify that a copy of the above motion was sent to 


Francis X. Quinn, Attorney for Defendant, 1750 Pennsylvania Ave.,N.W. 


Washington, D. C. on December 7, 1968. 


IVAN MARAS 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Plaintiff 
v. Civil Action No. 2948-65 
EDITH Z. GEHRING, 


Defendant 
ORDER 


The above-entitled cause is now before this court on 
plaintiff-appellant's "Motion to Amend the Motion (notice) of Appeal 
Filed on August 8, 1968" to note an appeal from the order entered 
on duly 16, 1968, instead of from the judgment of June 22, 1967. 


The notice of appeal of August 8, 1968, was not timely filed, hence 


the appellate court was without jurisdiction to review the noted 
appeal. The present motion is filed pursuant to copy of order of 
the United States Court of Appeals filed December 9, 1968, in the 
United States District Court for the District of Columbia. 

The said motion and opposition filed thereto are now 
before this court for consideration and determination. This court, 
as to its right and duty, takes judicial notice of its official 
files in this cause and finds that the order of July 16, 1968, 
which the plaintiff-appellant seeks to cause the Court of Appeals 
to review, is an order denying "motion to vacate and set aside 


judgment of June 22, 1967" and that no appeal lies from the denial 


ma ; 
of motion to ono and set aside judgment not timely filed (Dante 
v. Bagby, 39 App. D.C. 516, and Gager v. Bob Seidel, 112 U.S. App. 
D.C. 135). It follows that no hearing is necessary. Furthermore, 
Federal Rule of Civil Procedure 73 (2) cannot now ~ timely complied 
with. It therefore follows that the plaintiff-appellant's motion to 
change the notice of appeal from the judgment of June 22, 1967, to 

a review of the order of July 16, 1968, denying a motion to vacate 
and set aside said judgment not timely filed should be denied. In 
addition the record reflects that the judgment of June 22, 1967, 

has been satisfied by order of this court. It is therefore, this 


20th day of December, 1968. 


ORDERED that the motion to amend notice of appeal to 


relate to the order of July 16, 1968 (denying motion to vacate 
and set aside judgment), instead of the judgment of June 22, 1967, 


be, and the same is hereby, denied. 


(Signed) R. B. KEECH 


JUDGE 


PORTIONS OF TRANSCRIP? FOR InoERTION IN THE APPENDIX 


PROCEEDINGS 


Whereupon, 
IVAN MARAS 
was called as a witness and, after being first duly sworn, was 
examined and testified as follons: 
DIRECT EXAMINATION 
BY UR. LOW: 


Would you state your full name? 


= 6 


Ivan Maras. 

I-V-A=-N=- 

M-A-R-A-S. 

Vhere do you live? 

2307 Wisconsin Avenue, Northwest. 

How old are you? 

40. 

¥hen did you arrive in Washington, D. C.? 
November of 1965. 

Now my question is when did you get to ijashington the first time? 
1964. 

Do you remember what day of the month it was? 
I think it was the 4th, November 4. 

November 4, 1964? 


Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
a 
A 


Yes. 


3 

Do you remember when you started working? 

I started work one or two days after. | 

Where did you start working? 

For Maison-Marsel. 

Mr. Marsel, who just testified, is wens boss? 

Yes. : | 

Q How much money did you earn at the beginning, how much did 
he pay you when you started work? | 

THE COURT: Do we need that? You have a stipulation of 
$100. at the time of the accident. : 

BY MR. LOWE: 

Q Mr. Maras, during the time of November 6 or 7, whichever it 
was that you started working, up until October 7, 1965, did you work every 
day at your business as a hair dresser for Mad son-ilarsel? 

MR. QUINN: I object, Your Honor. I think the question is 
self-serving. His answer would be self-serving in that I think he said 
he was making $100. a week when this accident happened. I think it is 
self~serving. 

THE COURT: I do not know if it is true or not, sir. Let us 
find out. Ask him how many days a week he worked. 

BY MR. LOWE: | 


How many days a week did you work? 


That is every day except what? 


Q 
A Six. 
Q 
A 


Except Sunday. 
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Q What were your hours, from what time in the morning until what 
time in the evening? 
A We start sometimes at 9 o'clock and stop at 5 o'clock sometimes. 
It depends on the customers. 
Q Eight or nine in the morning and what time do you finish in the 
evening approximately? 
A 5:30, 6 or sometimes late. 
Q Now did you lose any time from working during the ll-month 
period that you just mentioned? 
A No, I did not lose time. 
THE COURT: Do you want to ask him about vacation or sickness? 
BY MR. LOWE: 
Did you miss any days because of sickness? 


No. 


Did you miss any days because you took a vacation? 


No. 

Q Now, Mr. Maras, directing your attention to October 7, 1965, 
what time did you finish work that evening? On October 7, 1965 what time 
aig you finish work on that day? 

A On that day I finished work about 7 o'clock because it was late. 

Were you working on a client in the place where you work? 
Yes, I finished about 7 o'clock. 

What did you do about 7 o'clock. 

At 7 o'clock I went home. 

Which way did you go, how did you travel? 

I traveled with the bus. 


Q From where to where? 


A I took the bus from Connecticut Avenue to Wisconsin Avenue 


where I live. 
Which road did that bus go? Did you make any changes in buses? 
Yes, I have changed some posses 
Where did you change? 
I changed buses at Wisconsin and Massachusetts. 
Q Do I understand that the first bus took you to Massachusetts 
and Wisconsin, is that correct? , 
A Yes. 
Where did the second bus take you? Did you take another bus? 
I took another bus from Massachusetts to Wisconsin where I lived. 
Where did you get off the second bus? | 
The second bus we got off. 
Where did you get off? 
I got off when it passed Calvert Street where I live. 
THE COURT: What street? | 
MR. LOWE: Calvert Street. 
BY MR. LOWE: : 
When you got off the bus what did you do then? 
When I got off the bus I came back home. 
Which way did you go? | 
When I got off the bus I first went to Wisconsin Avenue from 
south to north. 
Q Did you walk from south to north? 


A Yes, crossing Calvert Street. 


Q Is this picture exactly the way the car looked when you 


took the picture? 


4A Yes. 

MR. LOWE: I would like to offer Plaintiff's Exhibit for 
identification No. 9. 

The COURT: I will treat it as offered. 

BY MR. LOWz: 

Q I would like to ask you the same questions about this picture. 
Did you take this picture straight on? 

A Yes. 

Q Is this picture properly and accurately, does this show the way 
the car was at the time you took it? Is this the way the car looked when 
you took the picture? 

A Yes. 

MR. LOWE: I would like to offer this as Plaintiff Exhibit No. 10. 

(The picture referred to was marked as Plaintiff's Exhibit No. 10, 

for identification.) 

THE COURT: I have just treated them as offered. I have not yet 
received then. 

MR. QUINN: Perhaps we could obviate — 

THE COURT: Come to the bench. 

(At the bench.) 

MR. QUINN: I believe these pictures have been blown up from the 
original that, have been taken. These are not the original pictures that 
were taken. 

UR. LOWE: It is 4 o'clock. Maybe you could excuse the jury and 


then we could talk about these other pictures that I took myself. 


Did you go to the hospital? 3 

Yes. 

Which hospital did you go to? 

Sibley Hospital. 

Did you have some treatment there? 

They gave me stitches and stopped the bleeding. 
I ask you to identify these two pictures? 

This is the car that hit me. | 

Who took that picture? 

I took it myself. 


Does this show the damage to the car? 
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Yes. 


PORTION OF TRANSCRIPT 
(Taken from Pages 14 to 17) 


BY MR. LOWE: 

Q Mr. Maras, I want you to look at that picture again and tell me 
when you took that picture? tihen did you take that picture? 

A I took the picture the next day. My friend went with me with 
his camers and took the picture. That is his hand. And I tried to take it 
with my camera. 

Q This was taken with your camera by you, is that correct? 


A Yes. 


Q Is this a picture that was reflecting, is this a straight on 


picture just straight on in front? 


A Straight in front of the car. 
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THE COURT: Were you hurt, sir? 
THE WITNESS: Yes. 
THE COURT: Where? 
THE WITNESS: What does that mean? 
BY UR. LOWE: 
Where, what part of you? 
Hit me here and hip, and could not walk. And hit my head on 
the right side here. There were stitches and here I was bleeding here. 
Q But at the time it was bleeding here, that was at the accident? 
Yes. 
Anywhere else? 
On the head. 
Was that head bleeding at that time? 
Yes. 
Did you then stay there or got somewhere else? Did you go some- 
where else or did you stay there? 
A I stayed a few minutes and then I started running and my head 
started bleeding and one man took me to the hospital. 
Q Do you know who that man is? 
A A young man 1 did not know. I did not ask him anything. I was 
frightened. He just took me to the hospital and left me there. I did 
not know which hospital I went to. 


Q Did Miss Gehring ask you if she could take you to the hospital. 


A She asked me something and gave me her address. She asked me, 
but I was very frightened. I saw something but I think she asked me some= 
thing. I don't know what, if she wanted to help me, but I was very 


frightened and I think I refused. 
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What part of your body got hit? 


The right side of the body. 


Did you see the car that hit you after you were hit? 


Would you repeat that, please? 

When did you first see the car that hit you? 

I Bot hit but I did not know what I hit because it was dark. 
Did you see the car afterwards? , 

Yes. 

Did you have a chance to examine it, to look at it? 

No. I did not look at nothing because the car is going further. 


So you did not see the car that night. 
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I saw the car in back but I did not see the front and other side. 

Q Tell us what happened after your body, as you said, hit the car 
with your right side, what happened to you? | 

A I hit the car and I pulled down on the street. But I don't know 
how. I think when I hit the car, the car struck ne on the right side of 
the body but I don't know how because that happened: suddenly. 

Q Now did you stay on the ground or did you, get ugor what did you 
do after that? 

A After I know when I was up — but I don't. know how this happened. 
This happened quickly. | 

Q What part of your body was — did you have any part of your body 
that was causing you any trouble? 

A I cannot understand. 

Q- Was any part of your body whenever you were hit hurting you or 
bothering you or causing you any trouble? : 

A I still don't understand. 


some 


Did you cross Calvert Street: 
Yes. 
What did you do then? 
I was waiting on the Light to .cross Wisconsin Avenue. 
What happened then? 
When the green light was coming I started to walk and I walked 
forward and I got in an accident. 
Q How far across did you get? 
About half way. 


Can you describe the street that you were walking on? 


Where was this that you walked across? 


A 
Q 
A How do you mean? 
Q 
A 


I was walking on Wisconsin. 

Q Was there anything on the street? Were there any markings on 
the street? 

A There was a pedestrian marking. 
What kind of markings? 
White lines. 
Where were you walking in relationship to the white lines? 
Between the white lines. | 
In what part of your body did you get hit, where did you get hit? 
I was hit by the car. 
Your right leg, you pointed to your right leg? 
Yes. 


What. happened to your body when your right leg was hit? 
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I hit the car. I did not know what at that time it was. 
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THES COURT: Let me see those. 


MR. QUINN: We don't deny we hit this man on another ground. We 


do not deny we hit this man. 

THE COURT: Do you deny the part of the car that came in contact? 

MR. QUINN: It was the right front. 

THE COURT: That is what these pictures show. Do you deny there 
was an indentation made in the hood of the car.? 

MR. QUINN: There is an indentation. 

MR. LOWS: Except the extent of the inderiction -- it was quite a 
big indentation according to those pictures. 2 

THE COURT: Do you have any measurements as to the size of the 
indentation? This one, number one, looks to me as a rather significant 
picture and it a confirmation of what you would expect from a person coming 
in contact with the hood. You want the fact that this car did strike and 
that the part which struck was the right front part of the hood of the car 
and there was a substantial indentation there made. 

MR. LOWE: A substantial indentation. 

THE COURT: I would certainly say that is true from these pictures, 


sir. That is substantial to me, Mr. Quinn. 


PORTION OF TRANSCRIPT 
(Taken from Pages 29 through 35) 


THE COURT: Do you want to ask him what pains he has? 
BY MR. LOWE: 
Q Will you tell us what your complaints were! after Dr. Fischer, after 


you had been under Dr. Fischer's care for some time as he testified? 


MR. QUINN: I object. 

THE COURT: I sustain the objection. Do you want him to tell 
what complaints he had, Mr. Lowe? 

MR. LOWE: I wanted him to tell the complaints at various times 
because his complaints did vary from time to time. 

THE COURT: All right, sir. 

BY MR. LOE: 

Q Could you then to make it simpler, starting from the time of the 
accident up to the present time tell us what your condition has been? 

4A Teil you the whole story? 

Q Yes, but don't go into too much detail. Just tell us generally 
how your condition was from the beginning until now, including how it was 
just before the accident? 

A Uy condition before the accident was good because I was working 
every day a full day. I had no problem. But after the accident I had 
been hurt on the right side of the leg and I hit the car and you see on 
the car how much I bent the car with my head and my arm. After the accident 
I felt very bad. My right side of my body is difficult. But the first time 
when the accident is not bad. Like my neck after the second day hurt. I 
never been in an accident. I did not know that an accident could show pain 
afterwards. At that time when there was an accident I went to the hospital 
and I went home with a taxi. But afterwards, my condition was very bad. 
One day when I went to the doctor, Dr. Fischer, I could not walk on the 


street. I just walk foot by foot. I could not walk. Mr. Lowe met me on 


the street. I was very bad, my condition was very bad. I do not know why. 
My moving with my body was bad. Dr. Fischer took care of me and gave me 


treatments. I think it is called therapy. But that was gradual and slow 


. 4 . 


because it was winter and it was gradual and slow. ‘But I was thinking 
that the condition was gone. But in time the condition was coming back 
and it was very slow and my neck was painful and my right side and my 
head was painful. I notice I would not read. My eyes were closing when 
I read every few minutes. My ears were buzzing around and Dr. Fischer, he 
sent me to Dr. Balla. I had double vision. He said you cannot reas. 

THE COURT: He is asking you, sir, only what your complaints 
were. You cannot tell what other people were saying your condition was. 
You cannot say what other people say. ; 

THE WITNESS: Yes, But when I went to the doctor, I went to the 
doctor because I did not feel good. That was my woe The doctor .gave 
me an answer, you cannot read. You have double wiaton: 

MR. LOWE: You cannot say what the doctor's answer was to you. 


You cannot say what your condition was. 


THE WITNESS: The doctor found double vision in my eyes. That 


caused my eye condition because I cannot read. 
THE COURT: He is going right back and telling what the doctor said. 
BY MR. LOWE: | 
Are you saying you. had double vision? 
I do not know. 
Do you know what double vision is? 
I know what the doctor told me. 
Just tell us what you felt. You saw a sosctad way. Then you say 
X 
A With my eyes I felt I cannot read. I cannot use my eyes for watching. 
With my ear I cannot listen. With my neck I feel I could not move forward 


and backward. This side was sore. The doctor report he give me treatment. 
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My head was hanging. My head on the right, he wes hanging my hedd more 
straighter. 
Q Hanging your head? 

He was hanging my head. 

With any equipment? 

No. 7 

What about you? 

He put a stretcher on it and pulled it up. 

A stretcher on your neck? 

Yes. And the doctor gave me a prescription and I had a hurt 
right shoulder. And the doctor Lipow gave me an injection in the knee. 
And in the neck. And since the doctor gave me injection the neck has been 
swollen and Ihave a little bump and since that my neck condition is worse. 
But I don't know if that is from stretching or from the injection or putting 
the head in my position. And Dr. Blumenthal gave me an injection on the 
right side for muscles. So that they would relax. He did this sometimes. 
But now my condition is getting worse and I think it causes me to be nervous. 
It is not all the time the same. If I am under any strain, if I do something 
that needs watching, I cannot use my neck. My neck is gone on the right 
side and I cannot use my eyes for reading or for watching or here it is sore. 
That could be part on this part. I am nervous when I set down and relaxing. 
I am all nerves here and painful. I am all nervous if I am moving or working 


or when I stop and relaxing. I cannot sleep. Sometimes I cannot sleep more 


than one hour or two hours. Sometimes I start sleeping in the morning at 


5 or 6 or 7 otclock. 
Q Mr. Maras, you said you worked last summer? 


A Yes. 
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Could you tell us where you worked? 
Where I worked? . 
Last summer? 

I was working in Mayyland. 

Where in Maryland? 

I have the address. 

What kind of work were you doing? 
I was working as a barber. 
How long? 

About five weeks. 


Why did you stop working? 
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I could not work because people —- 
MR. QUINN: I object. 
BY MR. LOWE: 

Q Why did you stop working? that was the leondi-tion that you were 
working under and what was it that you to stop work for? 

A I could not hold my neck down and I used a board for cutting 
boys' hair. And the boys were bigger and I used that board because when 
you put that board on the chair, the boy is getting higher. Hut when I 
put the head down I cannot stand it. The boss was complaining all the time. 
But I cannot help it. I must put in the board. 

Q Is this the reason you stopped work? 

A He complained about the customer. He said you know customers. 

Q You cannot say what he said. You cannot tell us how you had a 
time dealing with the customers, but not what he told you. 

A I have not been correct in dealing with the customers in my 


opinion because I did not talk with the customers because if I talk with 


the customers I cannot be all the time asking them to repeat what they say. 


LL 


I would put water on the customer's head when he asked me not to put 
water on his head. 
THES couR?: We have been through this before. 
MR. LOWE: He is just giving an example. 
THE COURT: He is giving what the customer said, which is heresay. 
BY MR. LOW: 
Were you able to understand and converse with the customers? 
MR. QUINN: I object. 
MR. LOWE: I will not belabor that, Your Honor. 
BY MR. LOWE: 
Q Is this the reason you just said, is this why you did not work any: 
longer? 
A I did not work there because they are not satisfied when I use a board 
and I cannot talk much with the customers. 
Q Are you able at this time to work in a normal way of a hair dresser 


or barber as you did before the accident? 


A No, I am not able to work. I do not think I will be abléto in the 


future ever. 
THE COURT: I will let it stand. 
BY UR. LOWE: 
Q The reason you are not able to work is because of the statement that 
you have made? 
A I cannot work because my neck and head ache. I don't think I will 
be able to work in the future. 
THE COURT: All right, sir. 


45 
PORTION OF TRANSCRIPT 
(Taken from Pages 37 to page 47) 
MR. LOWE: I call Dr. Lipow 
WHEREUPON , DR. EUGENE G. LIPOW 


was called as a witness and, after being first duly sworn, was examined 


and testified as follows: 
DIRECT EXAMINATION 
BY MR. LOVE: 
Would you state your name and address? 
A Eugene G. Lipow. My office is at 2141 K Street right now, Northwest, 
here in Washington. 
Q How long have you been a physician? 
MR. QUINN: I stipulate Dr. Lipow is qualified as an orthopedic surgeon. 
BY MR. LOWE: 
Doctor, you are in fact an orthopedic surgeon? ; 
Yes. . 
How long have you been in the practice of medicine? 
Since 1933. 
How long have you been an orthopedic surgeon? 
Since 1937. 
Have you been practicing in the District of Columbia since then? 
A No, sir. I have been practicing in the District of Columbia since I 
got out of the Army in 1946. : 
Q Prior to that time you were a doctor in the Army as an orthopedic 
surgeon and from 1946 to the present time, 20 years, you have been in Washington 
practicing as an orthopedic surgeon? 7 


A Yes. 


is 


Q Do you beong to any medical socitties? 
A I belong to the American Hedical Association, the American College 
of Surgeons, the District Medical Society and the American Academy of Orthopedic 
Surgeons and a few others. 
Q Doctor, did there come a time when you examined or met oumeeé Mr. Ivan 
Maras? 
Yes, I saw this gentleman on January 4, 1966. 
How did it come about that you saw him? 
He was referred to me By Dr. Andrew Fischer. 
Did you take a history from Mr. Maras? 
I did. 
Would you just briefly tell us what the history was that you took? 
THE COURT: I do not want to interrupt you. Do you need it? We have 
had it several times. 
MR. LOWE: If counsel would stipulate it would be the same as the other. 
THE COURT: I do not know if he needs to stipulate unless he challenges 
we have had it. 
BY MR. LOWE: 
Did you examine Mr. Maras at that time? 
I did. 
Would you tell us what examination you made and what your findings were? 
I gave him a rather complete orthopedic examination. I found that he 
was a well developed and well nourished white male who was not acutely ill. He 
held his head slightly tilted to the right side which may correspond to some Boom 
liosis as reported by the x-ray. No spasm was discernible in and around the 
shoulder muscles, nor in the posterior cervical muscles. The trapezius muscles 


were normal. Range of motion of the right shoulder was normal. Hand grips were 


strong and well sustained on both sides, somewhat weaker on the right, though 
the patient says that he is righthanded. | 

There was tenderness on percussion over D-1 and D-2 in the midline. That 
is the spinal processes of the first and second dorsal vertebra, that is the 
neck muscles. : 

Q You say there was tenderness. How were you able to determine this? 

A When I examine a patient, if I percuss hin or if I press hard on a 
certain portion, if he does not complain, he is not terider. If he does complain, 
I am reasonable sure he is tender. 

Q Are you able to by your experience determine whether or not there is in 
fact tenderness? 

A I think so. 

Compression of the head to the neck was normal. On flexion of the 
neck the patient complained of pain in the suboccipital muscles, and on hyrper— 


extension he complained of pain in the same area. That is just below the skull, 


the muscle just below the skull that goes down to the upper back. 


Lateral bending of the neck was normal. 

Rotation of the head to the right gave rise to some pain in the right 
lateral aspect of the neck. | 

On deep palpation some tenderness was noted in the lateral aspect of the 
neck, particularly at the level of C-k and C-5. That is the fourth and fifth 
cervical vertebra trizger points were found in the fifth and sixth ribs poster~ 
iorly in the right mid-scapular line. That is around the mid-thorax on the 
fifth and sixth ribs. : 

Those were essential findings on that day. 


Q Now, doctor, did you make any diagnosis at that time? 


ee 


A Based on the history and my findings I thought he had some mild 
residuals of cervical sprain with secondary manifestation of trigger points, 
which I took care of subsequently. 

Did you determine any treatment was necessary? 

I did. 

What treatment was that? 

At this time I gave this patient a pericostal block of the fifth and 
sixth ribs on the right side with decadron and xylocaine followed by hot packs. 

Q Would you show us where the injection was? 

A On the ribs where he complained of maximum tenderness. That was the 
first time. He had other injections later. 

On January 18, 1966, he complained of pain in the midline of the neck 
at the level of C-l and C-2. That is the first and second cervical vertebra. At 
that time because I felt that he may have some other irritation of the occipital 
nerve, he was given another injection in that area. 

Q Was an anesthetic used at that time? 

Yes. 

Why was it necessary? 

I do not like to hurt a patient. 

Now, was there a time that you gave him some cervical traction? 

Yes, he had cervical traction on a few occasions and he had the various 
treatments of heat, hotpacks and even microwave. 

Q Doctor, what was your opinion with regard to Mr. Maras! condition 
during this period of time? 


A I thought that this was due to the accident he described and that he had 


mild residuals of a cervical strain and a considerable amount of functional overlay 


secondary to the accident. 


49 


Q Do you want to explain what functional overlay is? 
A ‘When a patient feels and complains of pain and discomfort, when there 
are no objective findings to substantiate these comments 
Q Is this a common or uncommon occurrence, that there is pain without 
objective findings? 
MR. QUINN: I object, Your Honor. I think we are only concerned 
with this case. | 
THE COURT: Can you relate it to this man? 
THE WITNESS: Yes, sir, I think it is am 
THE COURT: Relating it to this defendant, Fonte you say that is the case? 
THE WITNESS: I believe that he had it, yes. : 
BY UR. LOWE: : 
Q Now we are talking about you said the functional overlay. Is this a 
real illness or is this an imaginary poe ! 
A It is a real illness to the patient, yes. 
Q Is there any question in your mind that this : man has it as a real illness? 


MR. QUINN: I object, Your Honor. 


MR. LOWE: If your Honor would like to have him answer —= 


THE COURT: He can answer it. 
THE WITNESS: I think it is a real illness tor the patient. 
THE COURT: I thought he said that. | 
BY MR. LOWE: 
Q ‘Now did you have occasion to follow up on Mr. Maras? 
A I saw him on March 7 of 1965, at which time he told me he was going to 
some other doctors for his headaches and that his neck = essentially the same. 


But his headaches were considerably more important to him than the others. I did 
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not examine him at that time but I told him should this continue I would see 
him again. Then I did not see him until June 2, 1967, more or less at your request. 

Q At that time did you have an opportunity to speak with him? 

A Yes, I did. 

Q Could you tell us what your opinion was as a result of your meeting 
with him then? 

A The patient told me he had not seen me because he thought I did not 
want to see him. He said he had been seeing several doctors. He said he still 
had pain in the back of the neck and could not hold it up or down. He said he 
has pain oever the right ear, pain over the laceration in his skull. He said 
his eyes bothered him. He had numerous complaints. When I examined him, he was 
rather reluctant to have me examine him. He had gained some weight since I saw 
him. He held his head fairly well. He complained about the suboccipital area 
below the skull. 

MR. QUINN: Before the doctor goes, may we approach the bench? 
THE COURT: Yes. 
(At the bench.) 


MR. QUINN: Has this doctor submitted an additional report to you? 


MR. LOWE: No. 
(In open court.) 
BY MR. LOWE: 
Continue. 

A The rotation of the head to the right and left was full and free and 
painless. Flexion and hyperextension of the neck was full, free and paeese 
Lateral bending of the neck was normal. The hand grip was well sustained 
bilaterally. The right this time was greater than the left. There was no spasm 


that I could feel. No tenderness was found. I found no trigger point. It was 


essentially a normal examination. At this time I felt that with his combative 
ness and his obvious willingness to go to all these other doctors to follow it 
up, I felt his biggest trouble was his functional overlay which was a carryover 
from which I had seen before. : 

Q Had there been any decrease or increase in that at this point? 

A I thought it was worse when I saw him just a few weeks ago than it 
was originally, yes. | 

Q Do you feel, doctor, that he has at this point reached maximm 
improvement or that he may in the future be able to recover from whatever his 
complaints are? 

UR. QUINN: I object, Your Honor. 

THE COURT: Are you asking him in his orthopedie field? 

MR. LOWE: I am asking him with regards to the findings that he has made. 

THE COURT: From an orthopedic standpoint, what is your opinion? 

THE WETNESS: I think he has reached his maximum improvement from an 
orthopedic standpoint. As I told you the other day, tr thought he ought to have 
psychiatric examination. I felt that orthopedically speaking there was nothing 
I could do but certainly something could be done for his general condition. 

BY MR. LOWE: 


When you say orthopedic, are you referring to bone structure? 


Doctor, do you have your bill for your treatment? 


Q 
A Bones, muscles, joints and tendons, yes, sir. 
Q 
A 


I do not really know. It was made out. You may have the same bill, sir. 

MR. QUINN: In the pretrial statement I believe there was one for $150, 
but there are two items that should not be on it. I think it would be $100. 

MR. LOWE: May I see what you have? 

MR. QUINN: We have a total inclusing the last examination of $190. 
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(At the bench.) 
THs COURT: The pretrial shows $150. an of May 1967. 
MR. LOWE: I have $155. The last visit was partially consultation as 
well as examination so I suppose half of that should come off. 
QUINN: $50. for medical reports. 
Vhat is the actual bill for the services? 
$190, fifty for medical reports. , 
3120. 
QUINN: Okay. 
(In open court.) 
THs COURT: Both counsel have stipulated for this purpose it is $120. 


MR. LOW: Thank you, doctor. 


PORTION OF TRANSCRIPT 
(Taken from Pages 53 to page 59) 
BY MR. LOWE: 
Q Tell us what other doctors you saw, not counting the ones you already 
referred to. 


You mean what doctor? 
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That you have not already told us about. 

I told only about the doctor fcr my eyes. 

After you saw Dr. Lipow and you had two injections? 
Yes. ; 
Who did you see after that? 

I think I saw Dr. Blumenthal. 

a ; 


My neck was sore and Dr. Blumenthal gave me an injection. 
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THE COURT: He is not ‘answering youe 


BY MR. LOWE: 

What kind of specialty does Dr. Blumenthal handle? 
I do not understand. | 
What was bothering you, what part of you? 

THE COURT: He said his neck was sore. 

BY LR. LOW: 


Is that all that was wrong with you at that time? 


What do you mean? 

Is that all that bothered you, just your neck? 

Not my whole head, only my neck and the right side of my head from 

to the back. 

What did you do about it then? 

Dr. Blumenthal gave me injections several times » but the last injection 
he gave me I had a reaction. I felt it all down of my body and was sore. for 
several days I was very bad. At the time I was in Canadee After the injection 
I went to Canada. At that time it was very bad. The only part where I was 
injured was the right part of my body, not the left. 

Q Now after you went to Dr. Blumenthal — 

Yes. 


Who else did you see? Did you see any other doctors in Washington or 


After Dr. Blumenthal I saw Dr. Nedelcovych. 
Why? 
A Because my head was sore. The first time my hip was sore and it was 
very sore. I did not know what it was. I think the doctor said it was nerves. 


He gave me therapy and after several weeks there was relief. 
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Q Dees your hip bother you now? 

A Not mich. Sometimes. After that I went in to Dr. Nedelcovych 
because my chest was sore. That was bothering me and I was thinking I had some 
trouble with my heart. My friend, Dr. Nedelcovych, again said it was nerves. 

Q Do not tell me what the doctor said, only what you felt. 

I felt it was very sore. I did not know. 

Does your chest bother you now? 

No, my chest does not bother me. 

Do you have any heart trouble now? 

After several weeks it was gone. ) 

Now could you tell us about the operation? You had an operation? : 


If you want I can show it. 


4 
Q 
A 
Q 
A 
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You can show it. 
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This operation there was only three stitches and the three stitches 
were on my arm. It was a small growth. It was not bothering me. Only this one, 
because it was on the joint and I decided to have him take it when it was smaller 
before it got any bigger. 

Q Did that make you feel better or worse? 
Nothing, no difference. This was emai} and not bothering me. 
Now did there come a time when you went to the Washington Hospital Center? 
Yes. | 
Did you go to the Speech Clinic? 
Yes. 
How many times did you go? 
I went twice. 


Do you recall anything unusual happening the first time? 
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Nothing unusual happened. 


: a 
THE COURT: You have answered it. 
THE WITNESS: The time I was there? 
BY MR. LOWE: . 

Q What about the second time, do you know what time your appointment was 
for the second time? 

A I was thinking the appointment was at one otclock, but I don't know 
which time. I was there the first time two hours and ‘the second time two and a 
half hours. And I had a very bad time there both times. 

Q What do you mean by that? 

A When I went there, the doctor, I did not know what doctor was there and 
the technician was pushing me and giving a lot of testes testing my hearing. After 
a few minutes of pushing me and saying you must give answers, you hear that, that 
might make me nervous. 7 

Q When you say pushing — 

A No. 

MR. QUINN: Objection, Your Honor. 

BY MR. LOWE: 

What do you mean by pushing? 

They did not push physically. Hearing — they talk in the loudspeaker 
and say yum can you hear, why dontt you give answers. They make me nervous 


quickly. A couple of times I took the earphones off. A ‘couple of times. They 


told me to press the button. I did not know whether I was pressing it or not 


full down. cz was unhappy. 
MR. QUINN: I would ask that Mr. Maras Ldentity the person who did this. 
THE COURT: Yes, sir, I think it would be well to know, if you know. 
BY WR. LOVE: 
Who was this that you are talking about? 


A The people in the Hospital Center. 

Q Do you know their names: 

A I do not know the name, but I think when I have been there, there is 
some name written. I cannot remember it. I cannot remember what the name was. 

Q Was it the persons who were working with you on the testing? 

A I could not lmow if that persons working on me, whether I eraneterned 


to him or not, I don't know. 


Q Was it in connection with the testing? 


A Who —— 

THE COURT; I think you have exhausted all you can, sir. He says he 

doesn't know. 

«BY MR. Lowa: 

Q Me. Maras, tell us now what is your present condition? 

A My present condition — I am feeling very bad because ny neck is sore. 
I cannot stand. 

THE COURT; Excuse me, but I think this is naked repetition. 

MR. LOWE: I am not sure I asked about his present condition. 

THE COURT: All right, sir. 

THE WITNESS: My neck is bothering me so that I cannot stand. If I have 
any pressure or a coat or if I do not have my winter coat on all winter, I cannot 
stand the pressure on me. My tie, everything is bothering me. When I sit down I 
complain to the doctor, Dr. Blumenthal. Any pressure on my neck on that side 
bothers me. And this part here where there were stitches, my feeling is that this 
part could be — 

THE COURT: He is diagnosing. I think he has answered your question. 

BY MR. LOVE: 

Q Have you told us all your complaints now? 


No, I did not. 
Finish. 
My feeling _ 
Q Do not tell us what your feeling is. You menttones your head. What 
else bothers you now? : 
A That was ny neck and my ear. And it makes me nervous. If anything 


is too quick, I am nervous, and I cannot stand to listen. 


PORTION OF TRANSCRIPT 
(Taken from Pages 77 to 92 incl.) 


Whereupon, 
DR. LESTER S. BLUMENTHAL 
was called as a witness and, after being first duly sworn, was examined and 
testified as follows: | 
DIRECT EXAMINATION 

BY MR. LOWE: 

Would you state your full name and business address? 

Lester S. Blumenthal, 5315 Connecticut Avenue, Northnest, Washington. 

Are you a general practitioner? : ‘ 


I am an internist. 


Q Are you specializing or devoting your time or have you been to any 


particular phase of medicine? 

A My main specialty for 25 years has been the Gteenosss and treatment of 
headaches. | : 

Q Could you tell us something about your background, training, and what 
you have done in this 25 years in this field? : 


A I first became interested in this field while working at the Mayo 
Clinic in 1942. My first assignment was with Dr. Gordon who was conducting 
much research in the field of headaches and related disorders. He aroused 
my interest in this and I have pursued ever since. 

After returning to Washington I became affiliated with the George 
Washington University Medical School and Hospital. When they built the new 
hospital in 1948 at Twenty-third and Pennsylvania Avenue I started a headache 
clinic there and have run that ever since. 

We have conducted much headache research there and studies at the 
office also. 

I have also been active since 1949 in the American Association for 
the Study of Headaches, which was a professional organization founded in 1959 
in order to get doctors all over the country in different fields of medicine to 
be interested in these headaches in order to get them together and discuss the 
problem. I just returned from Atlantic City where we had our 9th annual meeting. 

Q Did there come a time when you saw Mr. Ivan Maras? 


Yes, sir. 


A 
Q Could you tell us the reason you saw him? 
A 


I saw Mr. Maras because of residual head pain and difficult hearing 
and trouble with his vision which he had dated back to an automobile accident 
that had happened several months before. 

Q Do you have the date? 

A The date that I first saw him was February 18, 1966. 

Q Do you have the date of the accident that you referred to? 

A October 7, 1965. 

Q Did you take a history from him as to his condition prior to that 


October 7, 1965 accident? 


A Yes, He told me that he in good health up unti that time. 

Q ‘Now did you have an examination of him at the time when you saw him 
in February? 

A Yes, we conducted a complete physical examination which was entirely 
normal as far as the routine examination went. Do you want me to report any 
findings that I did find? 

Q I would like you to report now whatever findings you did make. 

A The routine examinations were normal. In cones like this I always 
examine the head and neck quite thoroughly and I did find what I call tender 
inurating triggers at the back of the head at the occipital bones. I found that 
I could feel these with my finger where they attached the base of the skull. . 

This is where the muscles from the back of the neck attach to the back of the skull. 

My examination also showed that when I attempted to press down on the patient's 
head, it produced the difficulty and pain that he described. When I pulled up on 
the head as far as traction, it made no effect on the Reasnceee These are maneuvers 
I used to help me determine what tissues may be at fault. 


Q In your experience, doctor, are you able from your experience to determine 


in your own mind whether or not the elicitation of pain ‘that you get is in fact an 


honest elicitation? 

MR. QUINN: I object, Your Honor. 

THE COURT: What is your objections, sir? 

MR. QUINN: I object to the form of the question, Your Honor. 

(At the bench.) 

MR. QUINN: I object to the form of the question. 

MR. LOWE: The question, is in your experience, inherent in these kinds 
of situations, do you feel that you are able to determine whether or not the 


person is in actual pain or is not. 
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THE COURT: You want to ask him whether it is a truthful representation 


or whether a patient is malingering? I will let him answer that, sir. vWhat is 
your objection? 

MR. QUINN: The question was formed I think not only as a leading 
question. But this question is whether or not he is honest or not bothers me, 
whether this patient, whether it suggests whether this man is honest or not. 

THE COURT: I missed that. 

MR. LOWS: I did not hear the last part. 

MR. QUINN: You used the work honest. 

MR. LOWE: I will rephrase it. 

(In open court.) 

BY MR. LOWE: 

Q Based on your experience and touch and maneuvering and so forth, were 
you able to form an opinion in the case as to whether or not Mr. Maras was in 
fact in pain as he indicated he was? 

A No. A person eanee tell by feeling or by looking whether a patient 
has pain. All I know is that when I examined and palpitated certain areas it 
reproduced, he said, reproduced the pain he had. when I pressed and felt just 
as hard in other areas it did not. But the areas that I did examine are the areas 
that from my experience in many hundreds of these cases I find active areas that 
refer pain to the position that Mr. Maras had. These pain pathways are very 
important because we see many patients with pain that you would think x-ray would 
show something wrong and they don't have anything wrong showing up in that 
radiation and you must Inow that a pain in a certain place very often is referred 
from other places in the body. These pain pathways have been well mapped out by 
many experts throughout the years. It is from my knowledge of these we know where 
to look for these particular trigger areas. 


Q Now, did you at that time make any recommendations for what treatment, 


if any, did you recommend any treatment? 

A Yes, When we first examine such a patient, we determine whether in 
our opinion certain tissues are involved, certain tissues of the body are damaged 
or functioning abnormally, and with pain in the pattern such as we had, in ny 
opinion, the muscles, the ligaments that attach the back of the head and the 
neck and skull were involved. 

Also, the trouble he had seeing and the trouble he had with his ears 
and the trouble he had with pain told me that in my nind this had caused a feflex 
change in the nerves and the blood vessels supplying those areas. So we tried 
oo. different medicines to affect these different eiesasse 

Q Would you tell us what? : 

A The first one we tried as called a vaso dialating agent. Actually we 
use nicotinic acid. This works specifically on the blood vessels and actually 
the matte the headache worse. The regular dose — | , 

Q Was this an injection? 

A No, just a tablet. So this confirmed the fact to me there was a reaction 
of these blood vessels because the average person that took a routine pill of 
nicotinic acid, we might feel hot or flushed, but it would not give us a headache 
in one particular place. But it did reproduce his headache. After that we examined 
further and then determined that in our opinion we should give some specific treat— 
ment to these muscles and ligaments on the back of the head and neck. 

Q May I ask you one question, to interrupt you? ‘Dia you tell Mr. Maras 
there was a possibility this pill might increase his pain when you gave it to him? 

A No, sir. What we do, when we give such a medication, we tell the 
patient they may feel a little warm or hot. Asa matteyot fact, we tell them we 


want them to, because when we get a warm flush feel, we get a good result. It is 


scored, so it can be broken in half easily, so if it makes then uncomfortable. 


We don't tell them that it will cause a headache. But it did in his case. 


Now the injections that we recommended are a special injection. And 
to understand what they are I will have to explain or give a little background 
to this. 

Q Please do. 

A Actually at the time of injury Mr. Maras had sustained at least 
what I could find were injuries to the soft tissues, the muscles and ligaments 
attaching to the back of the head and neck. As a matter of fact, re-examination 
several times later showed there were also such damaged tissues extending down 
to the back along to the spine, several ribs down below the neck which we never 
got to treat. But we did specifically treat the areas about the back of the 
occipital bone and the upper back of the skull and upper cervical spine. If you 
can envision what happens when a person has an injury such as Mr. Maras sustained, 
I think it has been described what happened to him. When he was hit and thrown 
and his body and head hit the car, if you can envision what happened, it was done 
at different angles, not as a straight-forward thing as often happens in routine 
automobile accidents. But he was thrown and hit sidemys. So you can realize 
the forces on and the strain on the tissues involved were not aerect forces. How 
these tissues were injured and damaged is impossible for me to tell you. I did 
not see what happened. I did not see which position his head went and what the 
strain was. All I can tell you is what I found several months later. when there 
is a strain or twisting of the neck, we can turn the head only a certain way. | 
But when it is perfectly healthy we can put your head up and down a certain way. 
But if all of us test ourselves and put our heads like this and that, and our hands 


push further, we can all feel strain in the back of the neck because the muscles 


and ligaments give a certain amount. They are not supposed to be strained or 
pulled more than a normal range. So that at a sudden impact in ny opinion what 
I found there was an excessive strain in the head and on the neck allowing 
these ligaments to be pulled and actually at that time there is often actually 
broken blood vessels and bruising actually at times tearing of some of the —- 

MR. QUINN: Excuse me. May I ask the doctor to restrict his testimony 
to what was found here. | 


MR LOWE: 


Q Doctor, this is helpful. But we want to stay as close as we can to 


this case. 

A What I found in his examination, his examination meant to me there was 
an excessive strain and stress on the muscles and aileanants attaching to the back 
and head and neck. When that happens and these residual things and tender areas 
remain, it means that these tender areas are spasms actually like a charleyhorse 
in those muscles and the normal muscles and ligaments are not giving proper 
support so some muscles are going into spasm because of the limitation. What we 
do is to inject into the mscle some Novocain to relax that spasm. We also inject 
a@ special agent into the ligaments where they attach to the bones. The purpose of 
that is to set up a reaetion in those tissues that nakes them grow thicker and 
stronger to give better support. | 

The best way I can explain it is if you plant a seed in there, it makes 
it grow stronger. This is what we try to do with the injection. 

Q You mentioned a couple of times what you do with injections. I wanted 
to know if you would explain to us are these regular kinds of injections or are 
they special kinds of injections? | 

A Well, I wish they were more regular and I would not have so many of them 
to do. There are very few people in this area that do this particular type of work. 


65 


The closest thing to this that anyone around here does is the type of injection 
that President Kennedy had with his back. That is a similar type of injection 
like we gave. Most injections that are given are plain Novocain or cortisone 
injections to tissues. 

Q At the time you gave these injections to Mr. Maras, did you advise hin 
of the seriousness or the fact that these were not regular injections, but 
special injections? 

MR. QUINN: I object. 

THE COURT: I sustain the objection. If you want, you may come to the 
bench. 

(At the bench.) 

MR. LOWE: I wondered what the grounds for the objection was. 

THE COURT: The grounds were that you were characterizing these things 
as having an adverse effect or to warn him of the dire results. This is the 
characterization. That leads the Jury to deduce therefrom this is the fact. 

MR. LOWE: I see. I thought when he said special I better go into that 
a little more. 

THE COURT: Let us go less. 

MR. LOWE: May I ask him what he meant by special injection? 

THE COURT: Ask hin. 

(In open court.) 

BY UR. LOWE: 

Q Dr. Blumenthal, before you commenced with these injections, did you tell 
Mr. Maras anything? 

A Yes, I explained this to Mr. Maras, that our findings were in my opinion 
he has sustained injuries to muscles and ligaments and that specific injections to 


relax the muscle spasm and to help the ligaments to grow stronger should be given. 
We explained to him what we use, which actually is very mild medication. But the 
danger in any such injection is where we put it. We are working right at the 
back of the head and spinal column and around the spinal cord and blood vessels 
and nerves leading from there. It is a delicate procedure. That is where any 
danger lies in these injections. The actual substance is not the problem. 

Q You did advise Mr. Maras of that as you indicated? 


Yes. 


A 
Q Could you tell us how many injections there were? 
A 


We gave him injections on several different occasions. The first such 
occasion was February 21. At that time we used ea total'of 18 cc, which is approx— 
imately four teaspoons of this special solution which we injected at the back of 
head and neck. We inject through the skin through the muscle down to where the 
ligament attaches to the bone, go through the skin ones and then with our fingers 
feel and contact the ligament and bone while we are under the skin there. We 
Actually have gone through the skin several times, four or five times. Let me 
make sure of that. Four separate insertions of the needle and through each one 
of the bones and ligaments involved were contradted and injected eight to ten 
times. That is how much he received in the first series on February 2i. 

Q Was any anesthetic given at that time? 

A The medicine, the injection itself consists of special pericostal block, 
indicating an injection of a combination of Decadron and Xylocaine, which is a 
local anesthetic. 

Q It takes some time for that to take effect, is that not so? 
A The local anesthetic takes effect very quickly. As a matter of fact, 


when we inject, usually as we touch these places with the needles we reproduce 
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the patient's problem. Within a half a minute the Xylocaine takes effect and 
that pain goes away. As a matter of fact as we did it the pain radiated up over 
his head and over his ear and then within half a minute that had gone. Once we 
gave these injections, these special solutions that we leave in there, they take 
a matter of four to'six weeks for them to do what we wanted done. It take a 
long time for the tissues to react. 
Q Now, doctor, this series took place during what period of time? 
A Well, the first one was February 21, 1966 and the last one was June 23, 1966. 


Q Is that what you call the first series or is that all the injections, or 


was this just the one series? 


A These were given just on those two different days according to my records. 
The reason for this of course was ‘that this is not a pleasant thing to give. It is 
not pleasant to take and we did not want to urge more unless we found things did 
not bear up to our satisfaction. That is why we gave it that much time. ie tried 
him on other medications and treatments inbetween. We did not get satisfactory 
results and that is why we gave the second series of injections in June. 

Q Doctor, could you, based on the history which you received and all the 
information that you have or had, would you tell us in your opinion what the cause 
was as to the findings you made of course the findings ‘that took place? 

A What I found in taking the history, this was my opinion, this was a 
post traumatic injury. 

Q Resulting from what trauma? 

A That I cannot say. All I know from what I can see is that this is what 
I usually see after a head injury. 

Q Are you referring to a particular trauma from the history? 


A According to his history, the only trauma was the accident on October 7. 


Q Could you give us an opinion as to the future or the permanency of 
this condition Mr. Maras is complaining about and based on your treatment and 
findings? : 

A TI have not see Mr. Maras — 

MR. QUINN: I object on the grounds — 

THE COURT: Come to the bench. 

(At the bench.) 

THE COURT: What is your objection? 

MR. QUINN: My objection is on the ground there is no foundation. As 
I understand this doctor has not seen this man since Jane of 1966. Now he is 
going to testify as to whether or not there is permanency involved. 

THE COURT: That is his opinion. He has a right to express it. It 
would be a question of probative value more than the admissibility. You can 
ask him if he has an opinion. He did say he had an Soinions And I think you 
ought to qualify it. Ask if his opinion reduced to a reasonable medical certainty 
as to whether or not there would be any future permanency. 

(In open court.) | 

BY MR. LOWE: 

Q Doctor, do you have any opinion based on a messonatae medical certainty 
as to the permanency of Mr. Maras! condition based on all you know? 

MR. QUINN: Based on what he knew. 


THE COURT: In other words, on your history and your examination, do you 


have an opinion as to what the future is? 

THE WITNESS: In my opinion Mr. Maras needs more of these treatments. 
In my opinion he will not get well unless he gets then, As I hafe mentioned 
before, he has four such areas that I have found and reeried in my record further 
down in the back of the head and neck that I did not treat. When I saw him last 
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in July of '66, the last time I examined him, I told him then he probably would 
need fore treatment and I outlined that to hin. 

BY MR. LOWE: 

Doctor, do you have a bill for your treatment and examination? 

Yes, sir. 

What is the amount? 

$288. 

MR. LOWE: Thank you. 


PORTION OF TRANSCRIPT 


(Taken from the instructions to the Jury) 


(by Hon. R. B. Keech) 
JUDGE 


¢ Pages 9 - 14 3 


Ordinarily in a case like this you would have for your consideration 
whether or not the defendant was guilty of negligence and whether or not such 
negligence was a proximate cause of the accident. Here it has been agreed that 
the defendant was ngeligent and that such ngeligence was a concurring cause. 
The real issue in this case for your consideration as to liability is whether or 
not this plaintiff, Mr. Maras, was guilty of contributory negligence. 

If you find the plaintiff, Mr. Maras, to be guilty of contributory 
negligence, then your verdict would be for the defendant, for the plaintiff may 
not recover where he or she is contributory negligent. 

You may have noted the fact I made use of the masculine gender in 
reciting these rules and principles of law. I do so in the generic sense. You 


will understand these rules are equally applicable to both men and women. 
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Now as to the matter of contributory negligence, the burden is on the 
defendant to prove that the plaintiff was contributorily negligent in as much 
as the defendant asserts that the plaintiff was contributorily negligent, and 
that proof is by a preponderance of the evidence and I have already defined for 
you what that is. I think I have already said to you that if you find that the 
defendant has proved by a preponderance of the evidence that the plaintiff is 
guilty of contributory negligence, in such event your verdict would be for the 
defendant and you would need to go no further. 

Now what is understook in the law ason tributory negligence. Contri- 
butory negligence is negligence on the part of a person injured which combining 
in some degree with the negligence of another helps in proximately causing the 
injury of which he complains or sre complains. If you find that the plaintiff 
was guilty of such negligence, you should find for the defendant because one who 
was guilty of contributory negligence may not recover from another for injuries 
sustained. 

Now you will note in connection with the change as to contributory negli- 
gence I made use of the phrase proximately causing. Now the proximate cause of an 
accident, the proximate cause of an injury, is that cause which in a natural and 


continuous sequence unbroken by any efficient intervening cause produces injury 


and without which the result would not have occurred. It is the efficient cause, 


the one that necessarily sets into operation the factors that accomplish the injury. 
It may operate directly or by putting intervening agencies in motion. 

Partially by way of repeating, you are instructed that if you find that 
the defendant has proved by a preponderance of the evidence that the plaintiff was 
contributorily negligent, then you would need go no furtier, and in such event 


your verdict would be for the defendant. 
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If, however, you find that the defendant has not proved by a preponder— 
ance of the evidence that the plaintiff was contributorily negligent, than your 
verdict would be for the plaintiff. And in such event the plaintiff is entitled 
to recover such sum of money as will fairly and reasonably compensate him for all 
damage suffered by him which proximately resulted from the negligence of the 
defendant. 

In connection with the matter of damages, here again the burden of proof 
is on the plaintiff to prove by preponderance of the evidence such damages as he 
sustained, and you may not speculate or conjecture as to damages. The elements 
which you will have for your consideration in the event you find for the plaintiff 
are: The cost of hospital bills, doctor bills, X-rays, medicine and transportation, 
which you find were made necessary as the proximate result of the defendant's 
negligence. You will also have the subject of loss of earnings sustained by the 
plaintiff as a proximate result of the defendant's negligence and any injuries 


and anxiety or neurosis, pain and suffering which he, the plaintiff, has shown 


by a preponderance of the evidence proximately resulted from the injury sustained 


in the accident of October 7, 1965. 

You will also have for your consideration any further injury or loss of 
earning power, anxiety, neurosis or pain or suffering which you find the plaintiff 
has shown by a preponderance of the evidence with reasonable probability the 
plaintiff will suffer in the future as the proximate result of injuries sustained 
in the accident of October 7, 1965. 

Now there has been introduced into this case the so-called mortability 
table or life expectancy of Mr. Maras, and in that regard you are instructed this 
fact of which the court takes judicial notice is now in evidence to be considered 


by you in fixing damages if you find that the plaintiff is entitled to a verdict. 


However, this one factor of evidence is not by law controlling but should be 
considered in connection with all the other evidence bearing on the same issue 
such as that pertaining to the health, habits and activity of the person whose 
life expectancy is in question. 

When you ladies and gentlemen took your places in the jury box, each 
of you swore that you would determine the issues in this case from the evidence 
adduced from the witness stand and reasonable inferences to be deduced from 
proven facts and in conformity with your recollection thereof. You are not to 
be motivated in reaching your verdict by any bias or prejudices for or against 
either party. Similarly, you are not to be motivated by any sympathy. 

The possible verdicts in the case are: 1, for the defendant; or 2; 
for the plaintiff. If for the plaintiff, you will state in what amount. 

Whatever your verdict be, it must be unanimous. 


Do counsel have anything to add? 


MR. LOWE: May we approach the bench, Your Honor? 


THE COURT: Yes. 

(At the bench.) 

MR. LOWS: I wonder if it Might not be advisable for the court to 
instruct about this rule of procedure because Mr. Guinn: brought up the fact that 
I asked the doctor, Dr. Ammerman, the question about how long it took and I saia 
did it take five weeks. I think the rule is that counsel cannot ask a question 
unless he has some basis for it. And since there was no objection to the question, 
it is understand that there had to be some basis to my question. 

THE COURT: I do not think that has anything to do with the change. 
There might be a question of admissibility or propiety of the evidence the 
question attempted to elicit. I will not charge in that regard. 


Do you have anything further, Mr. Lowe: 


MR. LOWE: It seems to me that emphasis was a little too much on the 


contributory negligence. But I do not think there is anything you can do about 
that now. 

THE COURT: Let me just say this is a happy circumstance for you, 
because it has been conceded there was negligence and the negligence was a 
concurring cause. There was only one issue left, whether there be contributory 
negligence. I think it follows in this case that of necessity that took promi- 
nence. I did not do it intentionally. But that is the sole issue. Is that 
all, Mr. Lowe? 

MR. LOWE: Thank you. 
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STATEMENT OF ISSUES INVOLVED 


The questions raised by this appeal may be stated as follows: 


1. Did the trial court err in the entry of its judgment on December 
20, 1968? 


. Was the jury award wholly inadequate? 
. Did the jury award reflect bias against the appellant? 


4. Was the appellant denied due process of law guaranteed under the fifth 
amendment of the Federal Constitution? 


5. Did the medical evidence existing at the time of trial demonstrate a per- 
manent worsening condition of the appellant? 


6. Was the appellant denied the effective assistance of counsel? 
This case has NEVER BEEN BEGORE “This 


STATEMENT OF THE CASE 


The appellant, Ivan Maras, prosecutes the appeal herein from a final judg- 
ment entered as the result of the jury award in the sum of $10,000.00, on 
June 22, 1967 in the District Court. : 


The appeal herein is not directed to that portion of the jury award which 
finds negligence and liability on the part of the appellee, but only to the issue 
of the inadequacy of damages. 


The appealable judgment was entered in the court below on the 16th day 
of July, 1968, as authorized by the order of this court entered on: November 
25, 1968, and the further order of the court below entered on December 23, 
1968. 


The notice of appeal filed on August 8, 1968 was amended pursuant to 
the order of this court dated November 25, 1968, and made applicable to the 
order of the District Court entered on July 16, 1968. 


The jurisdiction for this appeal is invoked pursuant to the provisions of 
28 U.S.C., Section 1291, etc., as amended. 


INTRODUCTION OF APPELLANT’S CASE 


Appellant, Ivan Maras, filed his complaint below for damages against the 
appellee in the sum of $100,000.00, on November 24, 1965. 


The answer of the defendant was filed on November 11, 1965, and the 
case was thereupon calendared. 


That thereafter and on May 9, 1967, the cause was advanced for trial on 
the trial calender. Pre-trial proceedings were held on May 17, 1967. 


That thereafter the trial was commenced on June 19, 1967, at which time 
the jury was sworn and respited until the following day, June 20, 1967. That 
on June 22, 1967, the trial was concluded upon jury’s verdict, awarding the ap- 
pellant damages in the sum of $10,000.00. 


That the appellant, being dissatisfied with the amount of the said jury’s 


verdict and the judgment entered thereon, instructed his attorney to file a 
notice of appeal protesting the jury award as wholly inadequate. 


That notwithstanding the foregoing request appellant’s attorney failed to 
file the said notice of appeal. That quite to the contrary the following pro- 
ceedings ensued: : 


On July 25, 1967, the appellee’s insurance carrier filed a motion on 
behalf of the appellee, to deposit with the clerk of court $10,000.00 in full 
satisfaction of the said jury award. 


That on August 10, 1967, the district court entered its order permitting 
the said $10,000.00 to be deposited in the registry of the court in satisfaction 
of the said jury award. 


That on September 21, 1967, counsel for appellant filed a motion to with- 
draw certain portions of the $10,00.00 deposited in the registry of the court. 


The foregoing motion was filed without the consent or approval of the ap- 


pellant. 


That on September 29, 1967, the trial court granted the motion permit- 
ting the said requested withdrawals. 


That in pursuance of the said withdrawal order the clerk of the District 
Court issued the following disbursing checks. 


$3,333.00 to Ira M. Lowe, Esquire 
$2,123.00 for doctors’ bills, and witnesses’ fees 
3. Aggregating $5,456.00 


That notwithstanding the foregoing the appellant prosecutes his appeal 
“PRO SE” in order ‘to correct the inadequacy of the $10,000.00 jury award, 
together with the injustice resulting from unauthorized court orders described 
above. 


That the record filed in this court discloses that in addition to the issue 
of the inadequacy of damages provided under the jury award, there were sub- 
statntial questions presented on the admissibility of medical evidence and tes- 


timony, all of which were decided against the appellant. 


That these adverse rulings of the trial court were of such substantial 
character as to justify the basis of an appeal to this court. That the question 
of liability was clear and practically admitted by the appellee, as appears in 
her testimony at pages 98, 99 and 100 of the transcript. 


That the ineffective assistance of appellant’s counsel is demonstrated clearly 
on the record by his failure to have a new trial on the issue of damages, his 
failure to file an appeal on behalf of the appellant, and his failure to advise 
the appellant that he would not take such protective action on behalf of the 
appellant. Such ineffective assistance of counsel is further evidenced by 


appellant’s counsel’s conduct in settling the jury verdict and discharging the 
judgment without the knowledge, consent or approval of appellant. 


The appellant’s resulting injuries continue, and they are as follows: 


1. Neck and spine: cannot stand any pressure as working, 
reading, driving, wear coat and tie; movement of head 
backward, forward and to the side; unable to lie in bed 
for sleep or rest; several times during the night I must 
get up because of pain in neck and through the spinal 
cord (getting worse). Neck has a swollen mass as a 
result of the injection; muscles, nerves and spinal 
fluid are damaged (paralyzed). See transcript, page 41, 
shows injection given between C-1 and C2 to occipital 
nerve, on neck; : 


Right eye and surrounding area: cannot stand any pres- 
sure, as watching, working, reading, driving, etc. Eyes 
tire quickly, get watery, cloudy and close; very limited 
for normal use. After accident, right eye developed dou- 
ble vision and had surgery as a result from the metallic 
dust (from car when head hit hood and bent the hood — 
ex-rays showed pieces of metal in tissue above Tight eye 
in forehead and still there): 


Suffering from right side of head and right ear and top 
of head. Had treatments at Georgetown University 
Hospital Clinic from July 10, 1967 to January 15, 1968. 


All the treatments did not help, only showed worse. 


Recently doctors said that my condition is permanently damaged and that 
there is no medicine or treatment; only that you must live with this condition. 


It affects my income earning capacity and I cannot see any opportunity 
in the future for normal work and a normal life with this suffering. 


Appellant states to the court that issues 1, 2, 3 and 5 will be consoli- 
dated for argument in Appellant’s Argument No. 1. 


ARGUMENT 


A New Trial is Sought on the Issue of Damages Only 


It is now tecognized and universally held, that a new trial granted on the 
ground of the inadequacy of the damages awarded may be limited to the issue 
of damages only. This court has held in the case of Safeway Stores, Inc. vy. 
Buggs, et al, 120 U.S. App. D.C. 255, 345 F.2d 744, that: “the judgment in 
so far as it awards recovery to Plaintiffs will be affirmed, but will be reversed 


insofar as it determines the amount of recovery”. 


In the case of Washington Gas Light Co. v. Connolly, 94 U.S. App. D.C. 
156, 214 F.2d 254, this court held that: ‘We accordingly will vacate the 
judgment and remand the case to the District Court with directions to set 
aside the order denying a new trial and to hear and determine the question of 
prejudice by reason of the alleged conduct of the Juror Martin. If the District 
Court finds that prejudice occurred, then an entire new trial should be granted. 
If the contrary, judgment should be re-entered insofar as it fixes liability against 
the company and determines $6,000.00 to be due to the Westchester Fire In- 
surance Company of New York, and a new trial awarded insofar as it fixes the 
amount of damages to Appellee Connolly at $12,000.00”. 


A like holding was expressed by this court in the case of Geffen v. Wilner, 
et al., 100 U.S. App. D.C. 286, 244 F.2d 375 


In the case at bar the Appellant’s out-of-pocket expenditures, as a 
result of injuries sustained, at the time of trial amounted to $2,123.00, 


his loss of earnings was $9,850.00. These items aggregate the sum of 
$11,973.00. 


In addition to the foregoing he suffered physical pain and mental anguish, 
and permanent injuries to the neck, head and occipital nerves, right eye, ear, 
side and top of head. 


It cannot be argued before this court that the question of liability was a 


material faction in the inadequate verdict of $10,000.00. 


The liability of the Appellee was practically admitted by her in her tes- 
timony. 


In this respect, when asked: ‘Where were you coming from when the 
accident happened?” she answered: “Georgetown Hospital”. When asked had 
you worked there during the day?”, she replied, “Yes”, When asked “Where 
were you going when the accident happened?”, she replied that, “I was going 
to the library”. At this point the Appellee became completely uncomposed 
and the court was required to take a teniporary recess. (transcript page 99). 


Upon reconvening the court and the resumption of the Appelle to the 
witness stand, she was asked, “Did there come a time when you came to 
the intersection of Calvert and Wisconsin Avenue?”, and she stated that, “I 
recall that”. She was then asked, “What happened when you got to that 
intersection?” To this the appellee replied: “Well, I was on Calvert Street 
making a left hand tum onto Wisconsin. And as you know from the . . . 
if the jury would read my deposition . . . at that time I remembered 

. -” When told to use her best recollection, the Appellee simply an- 
swered: “I am a doctor”. (Transcript, pages 99-100). 


The foregoing clearly shows negligence on the part of the Appellee. Such 
negligent striking of the Appellant at the said intersection, while the Appellee 
was making a left hand turn into Wisconsin Avenue, created no problem for 


the jury in finding liability on the part of the Appellee. Thus the question 
arises, and is presented for the determination of the Court, is a jury verdict 
of $10,000.00 adequate where the appellant has out-of-pocket expenditures 
and loss of earnings aggregating $11,973.00 and, in addition thereto, an attor- 
ney’s fee of $3,333.00. 


Under the foregoing circumstances, the decision of this Court in the case 
of Washington Gas Light Company v. Connolly, supra, is applicable. In the 
light of the “Connolly decision, and the holding of this court in Geffen y. 
Wilner”, supra, the Appellant urges the Court to reverse and remand the case 
on the issue of damages. 


It is interesting to note that other courts, Federal and State, have decided 
the question in harmony with the said decisions of this court. Thus, in the 
case of Porello v. United States, 2 cir., 153 F.2d 605, the second circuit court 
of Appeals, finding that there was an inadequacy of damages, increased a 
$11,719.39 judgment by the sum of $21,781.77. The original $11,719.39 
judgment consisted of $1,000.00 for pain and suffering to date, $1,000.00 for 
future pain and suffering, $3,000.00.00 loss of earnings to date, $6,000.00 
present value of future loss of earnings and $581.77 for hospital expenses. 


The $21,781.77 increase included the present value of future loss of earnings, 
$11,200.00, $6,000.00 for loss of past earnings, $4,000.00 for pain and suf- 
fering and the same allowance for medical expenses. 


In the case of McNear v. Pacific Greyhound Lines, 63 Cal. 2d 11, 146 
P.2d 34, a new trial was granted the Plaintiff on the issue of damages alone, 
by the trial court. The jury had awarded the Plaintiff a verdict in the sum 
of $8,200.00 for personal injuries. Special damages suffered were shown to 
be $3,108.62, leaving but $5,000.00 general damages. That the Defendant 
moved for a new trial on all issues, but its motion was denied. Upon appeal, 
and in affirming the judgment, the Appellate Court said “That the award of 


$5,000.00, though inadequate, was substantial, and sufficient to justify the 
conclusion of the trial court that it was not the result of a compromise on 
the issue of liability.” 


In Vanderbeek v. State, 26 N.Y. S.2d 66, the New York Court increased 
a $4,500.00 judgment to $10,078.00 where the injuries continued after trial. 


In Harper v. Young, 139 Neb. 624, 298 N.W. 342, the court ordered a 
new trial because of the inadequacy of judgment, where the muscles and 
nerves of the neck were injured, causing a spastic contraction and pain, and 


probable limitation of motion. 


In applying the foregoing decisions to the case at bar, we have general 
damages of $227.00 after deducting $9,773.00 out-of-pocket, etc., expendi- 
tures. This general damages is subject to the further attorney’s fee deduc- 


tion of $3,333.00, leaving Appellant the responsibility of paying his attor- 


ney $3,106.00 out of Appellant’s pocket. 


II 


Appellant was Denied the Effective Assistance of 
Counsel and Due Process of Law 


The Appellant consolidates for argument here, issues 4 and 6, supra. 


In the case of Willis v. Hunter, 10 Cir., 166 F.2d 721, 723, Circuit Judge 
Murrah, said, among other things, that: “Since the right to counsel is a matter 
of substance, not form, it is the solemn duty of the trial judge to make sure 
that representation is not an empty gesture, but is the fulfillment of the spirit 
and purpose of the constitutional mandate. * * * We think that the right to 
effective assistance of counsel contemplates the guiding hand of an able and 
responsible lawyer, devoted solely to the interest of his client; who has ample 
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opportunity to acquaint himself with the law and facts of the case, and is 
afforded an opportunity to present them to a court or jury in their most 
favorable light.” 


This court, in a full discussion of the question of the effective assistance 
of counsel, held in the case of Jones v. Huff, 80 U.S. App. D.C. 254, 152 
F.2d 14, that “If it be true that the evidence against the accused was im- 
properly admitted in violation of his constitutional right, that witnesses, who 
would have established his innocence were not called by his counsel, that no 
defense was offered by counsel although the accused was innocent, and that 
a document which would have established his innocence was not offered by 
his counsel even though a juror requested it, can it be said that the accused 
had a fair trial even within the stringent rules, we think not.” The court 
further stated that: “These were not mere mistakes of counsel or errors in 
the course of the trial. If true, they constituted a total failure to -present 
the cause of the accused in any fundamental respect. Such a proceeding 
would not constitute for the accused the fair trail contemplated by the due 
process clause of the Fifth Amendment.” 


Accord: Mitchell v. United States, 104 U.S. App. D.C. 57, 61, 259 
F.2d, 787. 


The unchallenged evidence shows that counsel for Appellant completely 
abandoned him after jury returned its verdict, awarding appeallant $10,000.00. 


Counsel made no effort to file a motion for the new trial and thereby 
point out to the Trial Court the inadequacy of the verdict. Counsel knew 
that the Appeliant’s out-of-pocket expenditures amounted to $2,123.00. He 
knew that the Appellant had a loss of earnings at the time of trial of $9,850.00. 
He knew that the general damages embodied in the $10,000.00 was only 
$3,677.00, which said sum was subject to attorney’s fees in the amount 
of $3,333.00, leaving the responsibility of paying attorney’s fees out of his 
own pocket in the amount of $3,106.00. This reduces the Appellant to the 
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status of a “Guinea Pig,” injured for the benefit of attomey’s fees, hospital 
bills and bills for medical care and cure. 


The foregoing is strengthened when we consider : ‘the conduct and action 
of counsel for Appellant in petitioning the court, without the knowledge, 
consent or approval of the Appellant, to distribute the $10,000.00 deposited 
in the registry of the court: $3,333.00 to himself and $2,123.00 to doc- 
tors’ bills and witnesses’ fees. Such conduct and action on the part of 
counsel for Appellant are wholly inconsistent with the views expressed by 
Circuit Judge Murrah in the case of Willis v. Hunter, | Supra, and the deci- 
sions of this court in Jones y, Huff, supra, and Mitchell v. United States, 
supra, The above denied the Appellant due process of law. 


CONCLUSION 


In the light of the decisions of the courts hereinabove analyzed and 
explacated, the Appellant urges the court to reverse the judgment entered 
below and remand the same for a new trial on the issue of damages, only. 


Respectfully submitted, 


IVAN MARAS, Pro se 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,275 


IVAN MARAS, 


Appellant, 


EDITH E. GSHRING, 


Appellee. 


Appeal from the United States District Court 


for the District of Columbia Circuit 


APPELLANT'S REPLY BRIEF 


Comes now the appellant herein, in propria personam, 
pursuant to Rule 31 (a) of The Federal Rules of Appellate Pro- 


cedure and files his reply brief as follows: 


REPLY ARGULENT 


In argument No. 1 of appellee's brief, she challenges the validity 


of appellant's appeal herein. In this respect she asserts that "no 


appeal lies from the denial of a motion to vacate." The appellee cites 


in support of this contention, and quotes at length from the case of 
"Dante vs. Bagby, 39 App. D.C. 516". 

The foregoing challenge, in so far as it professes relevancy to the 
case at bar, is without basis in fact and in lam. 

The objections raised in the foregoing argument of the appellee 
are substantially the same raised by the appellee in the court below, 
and herein prior to the entry of the order of this court on November 
25, 1968. 

The foregoing order of this court provided, among other things, as 
follows: "Ordered: by the court that this appeal shall stand dismissed 
unless the appellant within 20 days from the date of this order, files 
a motion in the District Court to amend the notice of appeal filed on 
August 8, 1968, so that it is a notice of appeal from the order of 
July 16, 1968." 

That thereafter and in pursuance of the said order of this court 
the appellant filed his motion, in the District Court, to amend the 
notice of Appeal of August 8, 1968. The said motion prayed that the 
said notice of appeal be amended to read as follows: "Notice is hereby 
given that plaintiff herein, appeals to the United States Court of 
Appeals for the District of Columbia circuit, from the order entered 


on July 16, 1968, denying motion to vacate and set aside judgment of 


June 22, 1967." The said motion was filed below on December 9, 1968. 
Appellant's motions to vacate and set aside judgment of June 22, 
1967, was seasonably filed in the court below pursuant to Rule 60(b)(6) 
of the Federal Rules of Civil Procedure. The said rule provides, in 
part as follows: "on motion and upon such terms as are just, the court 
may relieve a ts or his legal representative from a final judgment, 


order, or proceeding for the following reasons: (1) 


» or (6) any other reason justifying relief from 
the operation of the judgment. The motion shall be made within a reason- 
able time, and for reasons (1), (2), and (3) not more than one year after 
the judgment, order, or proceeding was entered or taken." 


The order of this court entered on November 25, 1968, recognized the 


validity and finality of the order entered in the court below on July 16, 


1968. 

The Supreme Court has recognized the appealability of the denial of a 
motion under said rule (60 b), in the case of "Klapport vs. United States, 
335 U. S. 601. This court heretofore, has recognized the appealability 
of an order granting a motion to vacate judgment under said rule 60(b), 
in No. 13036, Stevenson vs. Tucker, 98 U. S. App. D. C. 263, 235 F 2d 
21 (1955). 

In the latter case the motion under said Rule 60 (b) was filed and 
granted more than a year after entry of judgment 

Thus it is apparent from the foregoing that the argument, and cases 


in support thereof, of the appellee are inapplicable to operation of 


Rule 60(b) of the Federal Rules of Civil Procedure. 

The supplemental record filed in this court discloses that the court 
below denied appellant's motion to amend notice of appeal. That the order 
of the court below was entered on December 23, 1968. The reason. given for 
the denial was that the notice of appeal was untimely under Rule 73(a) of 
the Federal Rule of Civil Procedure. 

The trial court held in effect that the judgment of June 22, 1967 was 
the final and appealable judgment. In this respect the trial court failed 
to consider the effect of Rule 60(b) of the Federal Rules of Civil Procedure. 

Thus it is implicit in the ruling of the trial court that it applied 
the wrong law in its order of December 23, 1968. The law is well settled 
in this jurisdiction that where the trial judge misapplies the law to his 
findings, such misapplication of the law constitutes reversible error. 

In the case of "National Ben. Life Ins. Co. vs. Shaw," 71 App. D. C. 
276, 111 F. 2d 497, this court speaking, through Judge Rutledge, held that: 
Snormally the exercise of the trial court's discretion will not be disturbed 
on appeal. But it is judicial, not arbitrary. It becomes arbitrary if 
exercised for <n erroneous reason. Here the principal reason assigned by 


the court, and undoubtedly the controlling influence in displacing the 


Pinkett receivers with the Shaw-Walker ones, was the alleged want of juris-— 


diction in the Pinkett case. That reason failing, the action based upon 
it also fails, unless sustained by other evidence." Accord: Kavanaugh vs. 
Quigley, 63 N.J. Super. 153, 164 A. 24 179, 182, (1960), and Beck vs. 
Wingfield, Inc., 3 cir., 122 F. 2d lik. 


An afortiori, the fact that the trial court cited in support of its 


order of December 23, 1968, the case of "Dante vs. Bagby," 39 App. D.C. 


516, is a clear demonstration on the part of the trial court, that the 


"Dante" case was not only the controlling influence in the entry of its 
order dated December 23, 1968, but also in the entry of its order, dated 
July 16, 1968. 

While the question of the extent to which a judgment is suspended 
by the timely filing of a motion for new trial or for a rehearing, is not 
presented in the case at bar, and the "Dante" case is inapposite, yet, 
the true effect of the latter case is limited and restricted by the hold~ 
ing of the Supreme Court in the case of "United States vs. Healy, et al.," 
376 U.S. 75. 

In the light of the reasons advance and the authorities cited herein= 
above, appellant asserts that argument No. 1 of the appeliee is without 


basis in law. 
ITA 


Replying to that portion of appellee's argument relevant to the inadequacy 
of the jury award, the appellant states that the injuries sustained by hin 
in the said automobile accident has increasingly worsened since the said jury 
award. 

That the said worsened condition is supported Byes report of Dr. Ran- 
dolph Kelly Brown under date of December 8 » 1969, which said report is 


appended hereto and made a part hereof by reference. 


CONCLUSION 
The ruling of the District Court denying appellant's motion to 
vacate the judgment entered on June 22, 1967, is premised on a misappli- 
cation of the law and is therefore reversible error. The record clearly 


supports the position of the appellant in respect to the inadequacy of 


the jury award.- 


That by reason of the foregoing appellant urges the court to reverse 
and remand the judgment of the District Court, on the issue of damages 


only. 


Respectfully submitted, 


IVAN UARAS, Pro se 

2029 P Street, N.ii. 

Washington, D. C. 20036 
or 

P. 0. Box 19354 

Washington, D. C., 20036 


APPENDIX TO REPLY BRIEF 


INDEX TO APPsNDIX TO THs REPLY BRISF 


(i) 


Dr. Randolph Kelley Brown's report . . . 


HOWSRD UNIVIRSITY 
washington, D. C., 20001 


COLLEGS OF MEDICINE 
DEPARTMENT OF LikDICINS December 8, 1969 


itr. Ivan Maras 
2029 "FP" St., N.wW. 


TO “HOU IT 4Y CONCERN 


” August 6, 1969, Age: 42 
Revort: Injured in October, 1965. 


ye. 


- Maras, as a pedestrian, was hit by a volkswagen in 1965. 


The patient has had Xylocaine and Decadron injections high in the 
cervical area. He suffers with pain over rhomboid muscles, double 
vision from tumor operation on right orbit and can't work. He is 
suffering more now than before. 


He now has pressure on neck, eye and right ear. Can't read, sleep or 
drive. Head and body feels as though they are separating. Top of head 
is very bad. Spine and hips are painful, throat and stomach difficult— 
all are from pressure. 


X-Rays were ordered and reveal a damaged second cervical vertebrae. 
Could be a fracture. Re-examination of the cervical and dorsal spine 
on Sugust 9th reveals disease of the fourth intervertebral dise and 
Slight scoliosis of the dorsal spine associated with findings indica- 
tive of a spinal rhewaatoid arthritis. 


It is our opinion that these injuries were caused by the accident 


VOLE ds 


R. Kelley Brown, M. D. 


